UNITED STATES OF AMERICA(
Before the
SECURITIES AND EXCHANGE COMMISSION

ADMINISTRATIVE PROCEEDING
File No. 3-16483

In the Matter of JUDGE JASON S. PATIL
CRAIG DANZIG,

Respondent.

DECLARATION OF RICHARD HONG

I, Richard Hong, pursuant to 28 U.S.C. § 1746, declare as follows in support of the
Division of Enforcement’s Motion for Sanctions:

1. 1 am an Assistant Chief Litigation Counsel in the Division of Enforcement (the
“Division”) of the U.S. Securities and Exchange Commission (the “Commission”) in
Washington, D.C. I am counsel of record in this matter.

2. I am a member of the bars of New York and New Jersey.

3. I make this Declaration in support of the Division’s Motion for Sanctions based
on my personal knowledge as counsel of record for the Commission in the civil injunctive action
entitled Securities and Exchange Commission v. StratoComm Corporation, et al., Civil Action
Number 1:11-cv-1188 (the “StratoComm Action”).

4. On October 4, 2011, the Commission filed a Complaint against Danzig and others
in the StratoComm Action. The Commission’s Complaint is docket entry (“ECF No.”) 1 on the
District Court’s docket report. A true and correct copy of the docket report from the

StratoComm Action is attached hereto as Hong Decl. Exhibit 1.



5. On February 6, 2012, Danzig filed an Answer to the Complaint and Affirmative
Defenses (ECF No. 8). Hong Decl. Ex. 1 at 4; see also MSJ Ex. No. 10 below.

6. On April 4, 2013, the Commission filed its Statement of Material Facts in Support
of the Securities and Exchange Commission’s Motion for Partial Summary Judgment (ECF No.
25-2). A true and correct copy of the Statement is attached hereto as Hong Decl. Exhibit 2.

7. In support of the Commission’s Motion for Partial Summary Judgment, the
following exhibits also were filed:

e MSJ Ex. 6: Excerpts of Investigative Testimony of Craig Danzig;
e MSJ Ex. 10: Danzig’s Answer;
e  MSJ Ex. 26: March 11, 2010 Danzig e-mail (from his

I i cddrcss); and

e MSJ Ex. 32: October 31, 2009 Danzig e-mail from his
B 2| address) to co-defendant Roger Shearer of
StratoComm.
A true and correct copy of each of these exhibits (MSJ Ex. 6, MSJ Ex. 10, MSJ Ex. 26, and MSJ
Ex. 32) is attached to Hong Decl. Exhibit 2.

8. On February 19, 2014, the District Court entered a Decision & Order granting the
Commission’s motion for partial summary judgment with respect to liability (the “Summary
Judgment Decision”) (ECF No. 61). Hong Decl. Ex. 1 at 11. A true and correct copy of the
Summary Judgment Decision is attached hereto as Hong Decl. Exhibit 3.

9. In the Summary Judgment Decision, the District Court found that Danzig violated
Sections 5(a) and (c) and 17(a) of the Securities Act of 1933 (the “Securities Act”), aided and

abetted violations of Section 10(b) of the Securities Exchange Act of 1934 (the “Exchange Act”)



and Rule 10b-5 thereunder and violated Section 15(a) of the Exchange Act. Hong Decl. Ex. 3 at
29-36.

10.  On March 9, 2015, the District Court entered a Decision & Order granting in part
and denying in part the Commission’s motion for remedies (the “Remedies Decision”) (ECF No.
76). Ex 1 at 13. A true and correct copy of the Remedies Decision is attached hereto as Hong
Decl. Exhibit 4.

11. On March 26, 2015, the District Court entered an Amended Final Judgment as to
Defendants StratoComm Corporation, Roger D. Shearer and Craig Danzig (the “Amended Final
Judgment”) (ECF No. 80). With respect to Danzig, the Amended Final Judgment:

a. permanently enjoins Danzig from future violations of Sections 5(a) and (c)
and 17(a) of the Securities Act and Sections 15(a)(1) and 10(b) of the
Exchange Act and Rule 10b-5 thereunder, id. at 1-4;
b. orders Danzig to pay a civil penalty in the amount of $25,000, id. at 6; and
c. permanently bars Danzig from participating in an offering of penny stock,
including engaging in activities with a broker, dealer, or issuer for purposes of
issuing, trading, or inducing or attempting to induce the purchase or sale of
any penny stock, id. at 4.
A true and correct copy of the Amended Final Judgment is attached hereto as Hong Decl. Exhibit
5.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on July 6, 2015
Washington, D.C.

Richard ong
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APPEAL,CLOSED,PRO SE

U.S. District Court
Northern District of New York - Main Office (Syracuse) [LIVE - Version 6.1] (Albany)
CIVIL DOCKET FOR CASE #: 1:11-¢cv-01188-TJM-CFH

Securities and Exchange Commission v. Stratocomm Date Filed: 10/04/2011

Corporation et al Date Terminated: 03/11/2015

Assigned to: Senior Judge Thomas J. McAvoy Jury Demand: Defendant

Referred to: Magistrate Judge Christian F. Hummel Nature of Suit: 850

Case in other court: 2nd Circuit, 14-01259 Securities/Commodities

Cause: 15:77 Securities Fraud Jurisdiction: U.S. Government Plaintiff
Plaintiff

Securities and Exchange Commission represented by Herbert M. Semler

U.S. Securities and Exchange
Commission - DC Office

100 F Street NE

Mailstop 9612

Washington, DC 20549
202-551-4429

Fax: 202-772-9292

Email: semlerm@sec.gov
ATTORNEY TO BE NOTICED

Jane M. Peterson

U.S. Securities and Exchange
Commission - DC Office

100 F Street NE

Washington, DC 20549-2736
202-551-4468

Fax: 202-772-9292

Email: petersonjme@sec.gov
TERMINATED: 04/30/2013

Richard Hong

U.S. Securities and Exchange
Commission - DC Office

100 F Street NE

Washington, DC 20549-2736
202-551-2000

Fax: 202-772-9282

Email: hongr@sec.gov
ATTORNEY TO BE NOTICED

V.
Defendant

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L 1 0-1 7/6/2015
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Stratocomm Corporation represented by Benjamin W. Hill
Dreyer, Boyajian Law Firm
75 Columbia Street
Albany, NY 12210
518-463-7784
Fax: 518-463-4039
Email: bhill@dreyerboyajian.com
TERMINATED: 07/11/2013
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Scott M. Peterson

D'Orazio, Peterson Law Firm

125 High Rock Avenue

Saratoga Springs, NY 12866
518-308-8339

Fax: 518-633-5106

Email: smp@doraziopeterson.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

William J. Dreyer

Dreyer, Boyajian Law Firm

75 Columbia Street

Albany, NY 12210

518-463-7784

Fax: 518-463-4039

Email: wdreyer@dreyerboyajian.com
TERMINATED: 07/11/2013

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

E. Stewart Jones , Jr.

E. Stewart Jones Law Firm, PLLC
28 Second Street

Jones Building

Troy, NY 12180

518-274-5820

Fax: 518-274-5875

Email: bessetca@esjlaw.com
TERMINATED: 01/28/2013

Giovanna A. D'Orazio
D'Orazio, Peterson Law Firm

125 High Rock Avenue

Saratoga Springs, NY 12866
518-308-8339

Fax: 518-633-5106

Email: gad@doraziopeterson.com
ATTORNEY TO BE NOTICED

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L 1 0-1 7/6/2015
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Defendant
Roger D. Shearer

Defendant

Craig Danzig

James C. Knox

E. Stewart Jones Hacker Murphy, LLP
28 Second Street

Troy, NY 12180

518-274-5820

Email: jknox@)joneshacker.com
TERMINATED: 01/28/2013

represented by E. Stewart Jones , Jr.
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Benjamin W. Hill
(See above for address)
TERMINATED: 01/28/2013

James C. Knox
(See above for address)
ATTORNEY TO BE NOTICED

William J. Dreyer
(See above for address)
TERMINATED: 01/28/2013

represented by Craig Danzi
Boca Raton, FL .
PRO SE

Myles H. Malman

Malman, Malman & Rosenthal
3107 Stirling Road, Suite 101
Fort Lauderdale, FL 33312
954-322-0065

Fax: 954-322-0064

Email: myles@malman.com
TERMINATED: 05/25/2012

LEAD ATTORNEY
Date Filed # | Docket Text
10/04/2011 1 ] COMPLAINT against Craig Danzig, Roger D. Shearer and Stratocomm
Corporation filed by Securities and Exchange Commission. (Attachments: # |
Civil Cover Sheet) (dpk) (Entered: 10/05/2011)
10/05/2011 2 1 G.O. 25 FILING ORDER ISSUED: Initial Conference set for 3/6/2012 at 9:30

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L 1 0-1 7/6/2015
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AM in Albany before Magistrate Judge David R. Homer. Civil Case
Management Plan due by 2/21/2012. (dpk) (Entered: 10/05/2011)

10/05/2011

[0

| Summons Issued as to Craig Danzig, Roger D. Shearer and Stratocomm

Corporation. (Attachments: # 1 Summons Issued as to Roger Shearer, # 2
Summons Issued as to Craig Danzig) (dpk) (Entered: 10/05/2011)

11/18/2011

[

NOTICE by Securities and Exchange Commission Of Filing Of Waivers Of
Service Of Summons (Attachments: # | Exhibit(s) Attachment A -- Waiver by
StratoComm Corp, # 2 Exhibit(s) Attachment B -- Waiver by Roger Shearer)
(Semler, Herbert) (Entered: 11/18/2011)

12/14/2011

fn

NOTICE by Securities and Exchange Commission Of Filing of Waiver of
Service of Summons (Attachments: # | Exhibit(s) Attachment A -- Danzig
Waiver of Service of Summons)(Semler, Herbert) (Entered: 12/14/2011)

01/17/2012

ANSWER to 1 Complaint by Roger Shearer and Stratocomm Corporation.
(Jones, E.) Modified on 1/18/2012 to add Roger Shearer as filer. (amt)
(Entered: 01/17/2012)

02/06/2012

[~

NOTICE of Appearance by Myles H. Malman on behalf of Craig Danzig
(Malman, Myles) (Entered: 02/06/2012)

02/06/2012

loo

ANSWER to | Complaint and Affirmative Defenses by Craig Danzig.(Malman,
Myles) (Entered: 02/06/2012)

02/17/2012

TEXT NOTICE. The Rule 16 Conferfence with Magistrate Judge David R.
Homer set for March 6, 2012 at 9:30 a.m. will be held by TELEPHONE. Please
use the court's DIAL-IN # 1-888-684-8852 ACCESS CODE 4750370
SECURITY CODE 1234. (lah, ) (Entered: 02/17/2012)

02/21/2012

ho

CIVIL CASE MANAGEMENT PLAN by Securities and Exchange
Commission. (Semler, Herbert) (Entered: 02/21/2012)

03/06/2012

Minute Entry for proceedings held before Magistrate Judge David R. Homer. A
Rule 16 Conference was held on 3/6/2012 with Michael Semler and Sara
Allegain for plaintiff, Stewart Jones for defendant Stratocomm, and Myles
Malman for defendant Danzig. Pretrial deadlines were discussed. A further
telephone conference will be held on 4/5/2012 at 9:30 a.m. A schedule for the
progression of the case will be issued after that conference is held. (lah, )
(Entered: 03/08/2012)

03/08/2012

TEXT NOTICE. A Telephone Status Conference will be held on APRIL 5,
2012 at 9:30 AM with Magistrate Judge David R. Homer. Please use the court's
DIAL IN # 1 888-684-8852 ACCESS CODE 4750370 SECURITY CODE
1234. (Entered: 03/08/2012)

04/05/2012

Minute Entry for proceedings held before Magistrate Judge David R. Homer. A
telephone conference was held on 4/5/2012 with Michael Semlar and Sara
Allegain for plaintiffs and E. Stewart Jones for defendant Stratocomm. The
attorneys confirmed that no settlement is possible at this time and a scheduling

order will be entered for the progression of the case. (lah, ) (Entered:
04/09/2012)

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L 1 0-1
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04/09/2012 10 | UNIFORM PRETRIAL SCHEDULING ORDER: Anticipated length of trial: 7
Days. Preferred Trial Location: Albany, NY. Joinder of Parties due by
5/15/2012. Amended Pleadings due by 5/15/2012. Rule 26(a)(1) Mandatory
Disclosures must be within 14 days of the date of this Order. Initial written
discovery demands must be served by 4/20/2012. Discovery due by 2/4/2013.
Motions to be filed by 4/4/2013. Trial Ready Deadline is 5/1/2013. Jury Trial
set for 9/10/2013 at 10:00 AM in Albany, NY before Senior Judge Thomas J.
McAvoy. Signed by Magistrate Judge David R. Homer on 4/9/2012. (mab)
(Entered: 04/09/2012)

04/12/2012 11 | AMENDED UNIFORM PRETRIAL SCHEDULING ORDER: Anticipated
length of trial: 7 Days. Preferred Trial Location: Albany, NY. Joinder of Parties
due by 5/15/2012. Amended Pleadings due by 5/15/2012. Rule 26(a)(1)
Mandatory Disclosures must be within 14 days of the date of this Order.
Discovery due by 2/4/2013. Motions to be filed by 4/4/2013. Trial Ready
Deadline is 5/1/2013. Jury Trial set for 9/10/2013 at 10:00 AM in Albany, NY
before Senior Judge Thomas J. McAvoy. Signed by Magistrate Judge David R.
Homer on 4/12/2012. (mab) (Entered: 04/12/2012)

05/01/2012 !

o]

Letter Motion by Myles H. Malman requesting to withdraw as counsel for
defendant Craig Danzig and to stay proceedings until new counsel has appeared
submitted to Magistrate Judge David R. Homer. (mab) (Entered: 05/01/2012)

05/02/2012 TEXT ORDER Re 12 Letter Motion from counsel for defendant Craig Danzig
seeking leave to withdraw as counsel. Counsel is GRANTED LEAVE to file a
motion to withdraw as counsel pursuant to N.D.N.Y.L.R. 7.1(b)(2). Signed by
Magistrate Judge David R. Homer on 5/2/2012. (lah, ) (Entered: 05/02/2012)

MOTION to Withdraw as Attorney for Defendant Craig Danzig Motion
Hearing set for 6/21/2012 09:30 AM in Albany before Magistrate Judge David
R. Homer Response to Motion due by 6/4/2012 filed by Craig Danzig.
(Attachments: # ] Affirmation of Myles H. Malman, # 2 Notice of Motion)
Motions referred to David R. Homer. (Malman, Myles) (Entered: 05/04/2012)

|

Lad

05/04/2012 1

!

05/07/2012 14 1 ORDER TO SHOW CAUSE. IT IS HEREBY ORDERED that a hearing on the
13 MOTION to Withdraw as Counsel for Defendant Craig Danzig will be held
on 5/23/2012 at 9:30 AM in Courtroom No. 3, James T. Foley U.S. Courthouse,
445 Broadway, Albany, NY before Magistrate Judge David R. Homer. IT IS
FURTHER ORDERED that counsel for Craig Danzig and Craig Danzig
personally must both personally appear for the conference. IT IS FURTHER
ORDERED that any attorney and Craig Danzig may appear for the conference
by telephone at their request and, if so requested, counsel and Mr. Danzig shall
so notify the chambers of the undersigned on or before 5/16/2012. IT IS
FURTHER ORDERED that counsel for Craig Danzig shall serve a copy of this
order upon Mr. Danzig by regular and electronic mail no later than 5/11/2012
and on or before 5/18/2012, counsel for Craig Danzig shall file in the docket of
this case an affidavit of service as to such service. Signed by Magistrate Judge
David R. Homer on 5/7/2012. (mab) (Entered: 05/07/2012)

S

|

05/07/2012 I

Ly

AFFIDAVIT of Service for D.E. 14 - Order to Show Cause served on Craig
Danzig on May 7, 2012, filed by Craig Danzig. (Attachments: # I Exhibit(s)
D.E. 14 - Order to Show Cause)(Malman, Myles) (Entered: 05/07/2012)

|

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L 1 0-1 7/6/2015
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05/17/2012 TEXT NOTICE. A hearing is set for 5/23/2012 at 9:30 AM with Magistrate
Judge Homer regarding counsel for defendant Craig Danzig's motion to

withdraw as counsel. For all those appearing by telephone, please use the
court's DIAL-IN # 1-888-684-8852 ACCESS CODE 4750370 SECURITY
CODE 1234. (lah, ) (Entered: 05/17/2012)

05/23/2012 Minute Entry for proceedings held re 13 with Magistrate Judge David R.
Homer: Motion Hearing was held on 5/23/2012 re MOTION to Withdraw as
Attorney for Defendant Craig Danzig. Danzig. Counsel for all parties appeared
by telephone. Defendant Danzig failed to appear. At the conclusion of the
hearing, the motion of Danzig's counsel to withdraw was granted. Defendant
Danzig will appear pro se unless and until new counsel files a notice of
appearance. A written order will be entered. (Court Reporter Bonnie Buckley)
(FTR CRD Cindy Mezoff) (lah, ) (Entered: 05/24/2012)

05/25/2012 16 ] ORDER regarding 13 Motion to Withdraw as Attorney for Defendant Craig
Danzig. IT IS HEREBY ORDERED that 1) The motion of Danzig's counsel to
withdraw from his representation of Danzig is GRANTED and counsel is
relieved of his obligations to represent Danzig forthwith; 2) Unless and until
new counsel formally files a Notice of Appearance on behalf of Danzig, Danzig
must proceed representing himself in this matter and the docket of this case
shall be amended to reflect the contact information set forth in this Order; 3)
The request of Danzig's counsel to stay further proceedings in this action to
permitDanzig to retain new counsel is DENIED without prejudice to renewal
either by Danzig or his new counsel, and the case shall proceed according to the |

schedule previously entered in this case. Signed by Magistrate Judge David R.
Homer on 5/24/2012. (mab) (Entered: 05/25/2012)

09/04/2012 17 | ORDER REASSIGNING CASE. Case reassigned to Magistrate Judge Christian
F. Hummel for all further proceedings. Magistrate Judge David R. Homer no
longer assigned to case. Signed by Chief Judge Gary L. Sharpe on 9/4/2012.
(dpk) (Entered: 09/04/2012)

09/18/2012 18 | NOTICE of Appearance by Richard Hong on behalf of Securities and Exchange
Commission (Hong, Richard) (Entered: 09/18/2012)

10/09/2012 19 | Mail Returned as Undeliverable re: 17 Order Reassigning Case sent to Craig

Danzig. Address sent to: ||| | | S Boc: Raton, FL [ (dpk)

(Entered: 10/12/2012)

01/23/2013 20 | NOTICE of Appearance by Jane M. Peterson on behalf of Securities and
Exchange Commission (Peterson, Jane) (Entered: 01/23/2013)

01/24/2013 21 } NOTICE of Appearance by James C. Knox on behalf of Roger D. Shearer,
Stratocomm Corporation (Knox, James) (Entered: 01/24/2013)

01/25/2013 22 | STIPULATION Requesting Consent Order Granting Substitution of Attorney
by Roger D. Shearer, Stratocomm Corporation submitted to Judge Hummel.
(Hill, Benjamin) (Entered: 01/25/2013)

01/28/2013 23 | ORDER re 22 Stipulation filed by Roger D. Shearer and Stratocomm
Corporation. Signed by Magistrate Judge Christian F. Hummel Modified on
2/6/2013 (cbm, ). (Entered: 01/29/2013)

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L 1 0-1 7/6/2015
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04/01/2013

PRETRIAL DISCLOSURE STATEMENT by Securities and Exchange
Commission. (Attachments: # | Witness List, # 2 Defendant StratoComm
Designations, # 3 Defendants Shearer and StratoComm Designations, # 4
Defendant Danzig Designations, # 5 Exhibit List)(Peterson, Jane) (Entered:
04/01/2013)

04/04/2013

[N]
A

MOTION for Summary Judgment filed by Securities and Exchange
Commission. (Attachments: # | Memorandum of Law, # 2 Statement of
Material Facts, # 3 Declaration, # 4 Exhibit(s), # 5 Exhibit(s), # ¢ Exhibit(s), #
7 Exhibit(s), # 8 Exhibit(s), # 9 Exhibit(s), # 10 Exhibit(s), # 11 Exhibit(s), # 12
Exhibit(s), # 13 Exhibit(s), # 14 Exhibit(s), # 15 Exhibit(s), # 16 Exhibit(s), #
17 Exhibit(s), # 18 Exhibit(s), # 19 Exhibit(s), # 20 Exhibit(s), # 21 Exhibit(s),
# 22 Exhibit(s), # 23 Exhibit(s), # 24 Exhibit(s), # 25 Exhibit(s), # 26 Exhibit
(s), # 27 Exhibit(s), # 28 Exhibit(s), # 29 Exhibit(s), # 30 Exhibit(s), # 31
Exhibit(s), # 32 Exhibit(s), # 33 Exhibit(s), # 34 Exhibit(s), # 35 Exhibit(s), #
36 Exhibit(s), # 37 Appendix of Unpublished Cases) (Peterson, Jane) (Entered:
04/04/2013)

04/10/2013

TEXT NOTICE of Hearing on Motion re 25 MOTION for Summary
Judgment : Response to Motion due by 4/26/2013. Reply to Response to
Motion due by 5/2/2013. Motion Hearing set for 5/13/2013 at 10:00 AM in
Albany before Senior Judge Thomas J. McAvoy. (dpk) (Entered: 04/10/2013)

04/15/2013

NOTICE by Securities and Exchange Commission Objection To Defendants’
Pretrial Disclosures (Semler, Herbert) (Entered: 04/15/2013)

04/17/2013

Letter Motion from Benjamin W. Hill, Esq. and James C. Knox, Esq. for Roger
D. Shearer, Stratocomm Corporation requesting exention of time to file
disclosures submitted to Judge Thomas J. McAvoy . (Hill, Benjamin) (Entered:
04/17/2013)

04/18/2013

iy

RESPONSE in Opposition re 27 Letter Motion from Benjamin W. Hill, Esq.
and James C. Knox, Esq. for Roger D. Shearer, Stratocomm Corporation
requesting exention of time to file disclosures submitted to Judge Thomas J.

McAvoy filed by Securities and Exchange Commission. (Peterson, Jane)
(Entered: 04/18/2013)

04/22/2013

29

TEXT ORDER Pre-trial submissions shall be filed within seven days of the
decision on the pending motion for summary judgment. Authorized by Senior
Judge Thomas J. McAvoy on 4/22/13. [Served by mail.] (sfp, ) (Entered:
04/22/2013)

04/23/2013

Letter Motion from William J. Dreyer, Esq. for Stratocomm Corporation
requesting adjournment of the return date on the Motion for Summary
Judgment submitted to Judge McAvoy . (Dreyer, William) (Entered:
04/23/2013)

04/24/2013

TEXT ORDER: The pending 25 MOTION for Summary Judgment shall be
adjourned to the Court's 6/28/2013 motion calendar at 10:00 AM in
Binghamton. Opposition papers and reply papers, if any, shall be filed using the
6/28/2013 return date and in accordance with the Court's local rules. The Court
is unlikely to grant any further extensions of time. (Response to Motion due by
6/11/2013; Reply to Response to Motion due by 6/17/2013). Authorized by

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl7126375000519087-L. 1 0-1 7/6/2015
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Senior Judge Thomas J. McAvoy on 4/24/2013. (amt) [Deft Danzig served via
reg. mail] (Entered: 04/24/2013)

04/26/2013

Reset Deadlines as to 25 MOTION for Summary Judgment. Response to
Motion due by 6/11/2013. Reply to Response to Motion due by 6/17/2013.
Motion Hearing set for 6/28/2013 at 10:00 AM in Binghamton before Senior
Judge Thomas J. McAvoy. (sfp, ) (Entered: 04/26/2013)

04/29/2013

%)
(W8]

Mail Returned as Undeliverable re: Text Notice of Hearing on Motion filed on

4/10/2013 sent to Craig Danzig. Address sent to: ||| | | | | NI Bo--

Raton, FL [l (dpk) (Entered: 04/30/2013)

04/30/2013

[w
N

NOTICE by Securities and Exchange Commission of the Withdrawal of Jane
M.E. Peterson as Counsel (Peterson, Jane) (Entered: 04/30/2013)

05/06/2013

2

Mail Returned as Undeliverable. re: 31 Order on Letter Request,, sent to Craig

Danzig Address sent to ||| | | NN Boc: Raton, FLE (+bL,)

(Entered: 05/08/2013)

05/14/2013

[ 8]
wh

Mail Returned as Undeliverable re: 29 Order on Letter Request sent to Craig

Danzig. Address sent to ||| | | )N Boc: Raton, FL [ (drk)

(Entered: 05/14/2013)

05/16/2013

{ (W8
N

Unopposed Letter Motion from Plaintiff SEC for Securities and Exchange
Commission requesting Change in Hearing Date submitted to Judge McAvoy .
(Hong, Richard) (Entered: 05/16/2013)

| 05/16/2013

Letter Motion from William J. Dreyer, Esq. for Stratocomm Corporation
requesting conference submitted to Judge Treece . (Dreyer, William) (Entered:
05/16/2013)

05/16/2013

Letter Motion from William J. Dreyer, Esq. for Stratocomm Corporation
requesting conference submitted to Judge Hummel . (Dreyer, William)
(Entered: 05/16/2013)

05/20/2013

TEXT ONLY ORDER GRANTING pltf's 36 Letter Request & resetting Pltf's
25 MOTION for Summary Judgment to SPECIAL MOTION TERM on
7/09/2013 at 10:00 AM in ALBANY, NY bef Sr. District Judge Thomas J.
McAvoy. Opposition Response to Motion due by 6/21/2013; and, Reply
Response to Motion due by 6/28/2013; Authorized on 5/20/2013 by Sr. District
Judge Thomas J. McAvoy (cml) (Entered: 05/20/2013)

05/20/2013

TEXT ONLY NOTICE resetting PLTF'S 25 MOTION for Summary Judgment
to SPECIAL MOTION TERM on 7/09/2013 at 10:00 AM in ALBANY, NY
bef Sr. District Judge Thomas J. McAvoy; and, resetting OPPOSITION
RESPONSE to Motion due by 6/21/2013; and, resetting REPLY RESPONSE to
Motion due by 6/28/2013 (cml) (Entered: 05/20/2013)

05/20/2013

Minute Entry: SPECIAL MOTION CALENDAR held 5/20/2013 bef Sr.
District Judge Thomas J. McAvoy in Albany, NY re: Pltf's 25 MOTION for
Summary Judgment - ADJOURNED until 7/09/13 in Albany. (cml) (Entered:
05/22/2013)

06/12/2013

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L_1 0-1

41

TEXT ORDER granting 3§ Letter Request Setting a Telephone Conference set

7/6/2015
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for 6/13/2013 09:00 AM in Albany before Magistrate Judge Christian F.
Hummel. Signed by Magistrate Judge Christian F. Hummel on 6/12/13. (¢jm, )
(Entered: 06/12/2013)

06/13/2013 Text Minute Entry (FTR recorded 9:10 am - 9:30 am) for proceedings held
before Magistrate Judge Christian F. Hummel: Telephone Conference held on
6/13/2013 regarding docket # 38 requesting permission for Dreyer Boyajian to
be relieved as counsel. Appearances: Ben Hill, Esq., James Knox, Esq., Richard
Hong, Esq., Roger Shearer, defendant. Richard Hong expresses concern over
the case being delayed due to representation issue. Richard Hong advises court
that he forwarded notice of today's conference to Mr. Danzig. Mr. Shearer is
questioned as to his understanding of the withdrawl of Dreyer Boyajian who
represents Stratocomm Corp. Judge Hummel sets a motion schedule for Dreyer
Boyajian to be removed as counsel. SEC opposes any further extensions.
Motion to withdraw as counsel to be filed by 6/17/13. Any response by Roger
Shearer to Motion to withdraw as counsel is due by 6/27/13. Mr. Shearer is
advised that a copy of any response goes to the court & Dreyer firm, however,
it is not necessary to provide a copy to SEC due to the confidential nature of the
proceedings. A letter will go out from Dreyer, Boyajian to Judge McAvoys's
chambers indicating they are making the application and requesting extension.
Dreyer, Boyajian continues to represent Stratocomm until a decision is made on
the papers. (CRD: Cindy Mezoff/Court Reporter Theresa Casal) (¢jm, )
(Entered: 06/13/2013)

06/13/2013 42 | Letter Motion from William J. Dreyer for Stratocomm Corporation requesting
an extension of the scheduling order and for a 7.1 Conference submitted to
Judge McAvoy . (Dreyer, William) (Entered: 06/13/2013)

06/14/2013

EAS
I

e

ORDER. ORDERED that the attorneys for defendant StratoComm Corporation
shall file and serve their motion to withdraw as counsel under seal by
6/17/2013. StratoComm Corporation will file answering papers under seal by
6/27/2013. The Court docket will reflect that date on which such papers are
filed with the Court. (Motions terminated: 37 Letter Motion from William J.
Dreyer, Esq. for Stratocomm Corporation requesting conference submitted to
Judge Treece ) Signed by Magistrate Judge Christian F. Hummel on 6/14/2013.
(dpk) (Entered: 06/14/2013)

06/14/2013

i

RESPONSE in Opposition re 42 Letter Motion from William J. Dreyer for
Stratocomm Corporation requesting an extension of the scheduling order and
for a 7.1 Conference submitted to Judge McAvoy (Plaintiff SEC's Opposition to
StratoComm's Second Request for Adjournment) filed by Securities and
Exchange Commission. (Hong, Richard) (Entered: 06/14/2013)

06/17/2013 45 | TEXT ONLY ORDER granting in part Defense 42 Letter Request. Pltfs' 23
MOTION for Summary Judgment shall be adjourned until 8/13/13 motion
calendar in Albany, NY. THIS IS THE FINAL ADJOURNMENT; Authorized
on 6/17/13 by Sr. District Judge Thomas J. McAvoy (cml) (Entered:
06/17/2013)

06/17/2013 TEXT ONLY NOTICE of MOTION HEARING resetting PLTFS' 23

MOTION for Summary Judgment now returnable on 8/13/2013 at 10:00 AM in
ALBANY, NY bef Sr. District Judge Thomas J. McAvoy; and, resetting

https://ecf.nynd.uscourts.gov/cgi~bin/DktRpt.pl? 126375000519087-L 1 0-1 7/6/2015
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DEFENSE RESPONSE to Motion due by 7/26/2013; and, resetting PLTFS'
Reply Response to Motion due by 8/02/2013. (cml) (Entered: 06/17/2013)

06/17/2013

46

*¥*SEALED DOCUMENT by Stratocomm Corporation. Document maintained
in the Albany Office of the Clerk. (dpk) (Entered: 06/20/2013)

06/28/2013

Minute Entry: MOTION CALENDAR held 6/28/2013 bef Sr. District Judge
Thomas J. McAvoy in Binghamton, NY: APP/CR/CRD: None. Pltf's 25
MOTION for Summary Judgment - ADJOURNED until 8/13/13 in Albany.
(cml) (Entered: 06/28/2013)

07/09/2013

|5

Mail Returned as Undeliverable re: 43 Order sent to Craig Danzig. Address sent

to [ Boc: Raton, FL [l (dpk) (Entered: 07/09/2013)

07/09/2013

Minute Entry: SPECIAL MOTION CALENDAR held 7/09/2013 bef Sr.
District Judge Thomas J. McAvoy in Albany, NY re: Pltf's 25 MOTION for
Summary Judgment - ADJOURNED until 8/13/13 in Albany. (cml) (Entered:
07/09/2013)

1 07/11/2013

ORDER re 46 Sealed Motion to Withdraw as Counsel. The motion of the law
firm Dreyer Boyajian LLP to withdraw as counsel is GRANTED. Attorney

William J. Dreyer and Benjamin W. Hill terminated. Signed by Magistrate
Judge Christian F. Hummel on 7/11/2013. (dpk) (Entered: 07/11/2013)

07/26/2013

NOTICE of Appearance by Scott M. Peterson on behalf of Stratocomm
Corporation (Peterson, Scott) (Entered: 07/26/2013)

07/26/2013

Letter Motion from Scott M. Peterson for Stratocomm Corporation requesting
Extension to file opposition submitted to Judge McAvoy . (Peterson, Scott)
(Entered: 07/26/2013)

07/26/2013

51

TEXT ORDER granting 3¢ Letter Request. Pltf's 25 Motion for Summary
Judgment is adjourned to the Court's 9/9/13 motion calendar at 10 AM in
Albany. Opposition papers shall be filed on or before 8/23/13. Reply papers, if
any, shall be filed on or before 8/29/13. NO FURTHER EXTENSIONS OR
ADJOURNMENTS WILL BE PERMITTED. Authorized by Senior Judge
Thomas J. McAvoy on 7/26/13. [Served by mail.] (sfp, ) (Entered: 07/26/2013)

07/26/2013

Reset Motion Deadlines: Pltf's 25 MOTION for Summary Judgment is
adjourned to Senior Judge Thomas J. McAvoy's 9/9/13 motion calendar at 10
AM in Albany. Response to Motion due by 8/23/2013. Reply, if any, to
Response to Motion due by 8/29/2013. This entry is made to set the deadlines
in the system. (sfp, ) (Entered: 07/26/2013)

07/29/2013

s

Letter Motion from Richard Hong for Securities and Exchange Commission
requesting Clarification of the Court's July 26, 2013 Text Order Re Scheduling
submitted to Judge McAvoy . (Hong, Richard) (Entered: 07/29/2013)

07/30/2013

TEXT ONLY NOTICE advising parties that the 9/10/13 JURY TRIAL has
been ADJOURNED w/out DATE bef Sr. Judge McAvoy until such time a
decision has been rendered on the dispositive motion(s) presently pending
before the Court. Trial Papers are SUSPENDED at this time. (cml) [ CRD
traditionally served text only notice upon non-NEF deft Danzig (@ last known
address ] (Entered: 07/30/2013)

7/6/2015
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08/06/2013

A
(5]

Mail Returned as Undeliverable re: 51 Order on Letter Request. Mail sent to

Craig Danzig. Address sent to ||| | | | I Boc2 Rato. FUIEE

(dpk) (Entered: 08/07/2013)

08/12/2013

R

Mail Returned as Undeliverable re: Text Only Notice sent to Craig Danzig

Address sent to ||| | | B Boc: Raton, FL (dpk) (Entered:

08/13/2013)

08/13/2013 Minute Entry: SPECIAL MOTION CALENDAR held 8/13/2013 bef Sr.
District Judge Thomas J. McAvoy in Albany, NY: APP: None; CR: L.
Tennyson; CRD/mp. Pltf's 25 MOTION for Summary Judgment -
ADJOURNED until 9/09/13 in Albany. (cml) (Entered: 08/13/2013)

RESPONSE in Opposition re 25 MOTION for Summary Judgment Declaration
of James C. Knox filed by Roger D. Shearer. (Attachments: # | Statement of

Material Facts, # 2 Memorandum of Law, # 3 Certificate of Service)(Knox,
James) (Entered: 08/23/2013)

08/23/2013

L
L2y

|

08/23/2013

LA
N

| NOTICE of Appearance by Giovanna A. D'Orazio on behalf of Stratocomm
Corporation (D'Orazio, Giovanna) (Entered: 08/23/2013)

l

08/23/2013 37 | RESPONSE in Opposition re 25 MOTION for Summary Judgment filed by
Stratocomm Corporation. (Attachments: # | Statement of Material Facts, # 2
Memorandum of Law, # 3 Appendix)(D'Orazio, Giovanna) (Entered:
08/23/2013)

08/23/2013 38 | CERTIFICATE OF SERVICE by Stratocomm Corporation of Opposition to
Motion for Summary Judgment (D'Orazio, Giovanna) (Entered: 08/23/2013)

08/29/2013 39 | RESPONSE in Support re 25 MOTION for Summary Judgment Reply Brief
filed by Securities and Exchange Commission. (Attachments: # 1 Exhibit(s)
MSJ Ex. 2, # 2 Exhibit(s) MSJ Ex. 8A, # 3 Exhibit(s) MSJ Ex. 14A, # 4 Exhibit
(s)y MSJ Ex. 16, # 3 Exhibit(s) MSJ Ex. 19, # 6 Exhibit(s) MSJ Ex. 34, # 7
Exhibit(s) MSJ Ex. 35, # 8 Statement of Material Facts Response and
Objections to StratoComm's Additional Facts)(Hong, Richard) (Entered:
08/29/2013)

09/03/2013 COURT'S TEXT NOTICE to parties advising that the pending motion for
9/9/13 is on submit basis, no appearances necessary. [Served by mail.] (sfp, )
(Entered: 09/03/2013)

09/09/2013 Minute Entry: MOTION CALENDAR held 9/09/2013 bef Sr. District Judge
Thomas J. McAvoy in Albany, NY: APP: None; CR: T. Casal; CRD/sg. Pltf's
25 MOTION for Summary Judgment - TAKEN ON SUBMIT. (cml) (Entered:
09/10/2013)

09/13/2013 60 | Mail Returned as Undeliverable: Copy of the Court's 9/3/2013 Text Notice sent
to Craig Danzig, Address sent to Boca Raton, FL (amt) (Entered: 09/16/2013)

02/19/2014 61 | DECISION AND ORDER granting 25 Motion for Summary Judgment. The
SEC's motion for partial summary judgment imposing liability on defendants
on each claim in which the defendants are named is GRANTED. The parties
may now present evidence to the Court, by way of separate motion and/or
proceeding, regarding appropriate relief to be awarded. Signed by Senior Judge

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L. 1 0-1 7/6/2015
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Thomas J. McAvoy on 2/19/2014. [Mailed copy of decision and order to pro se
defendant] (dpk) (Entered: 02/20/2014)

04/07/2014 6

{O]

MOTION for Remedies Motion Hearing set for 5/12/2014 10:00 AM in Albany
before Senior Judge Thomas J. McAvoy Response to Motion due by 4/25/2014
filed by Securities and Exchange Commission. (Attachments: # | Memorandum
of Law, # 2 Exhibit(s) 1 (SEC Prior Cease-and-Desist Order), # 3 Exhibit(s) 2
(Answer of StratoComm and Shearer), # 4 Exhibit(s) 3 (FINRA BrokerCheck
for Danzig), # 5 Exhibit(s) 4 (Declaration of Brad Mroski), # 6 Proposed
Order/Judgment) Motions referred to Christian F. Hummel. (Hong, Richard)
(Entered: 04/07/2014)

NOTICE OF APPEAL as to 61 Order on Motion for Summary Judgment, with
Certificate of Service, by Roger D. Shearer. Filing fee $ 505, receipt number
0206-2911408. (Knox, James) (Entered: 04/18/2014)

04/18/2014 64 | ELECTRONIC NOTICE AND CERTIFICATION sent to US Court of
Appeals, re: 63 Notice of Appeal. (Attachments: # | Civil Appeals Packet)(see)
(Entered: 04/18/2014)

04/18/2014

123

04/18/2014 Clerk mailed copies of the 64 Electronic Notice and Certification to USCA of
Appeal with civil appeal packet and 63 Notice of Appeal to Craig Danzig on
4/18/2014 by regular mail. (see) (Entered: 04/18/2014)

04/25/2014 65 | RESPONSE in Opposition re 62 MOTION for Remedies filed by Stratocomm
Corporation. (Attachments: # | Memorandum of Law)(D'Orazio, Giovanna)
(Entered: 04/25/2014)

04/25/2014 66 | CERTIFICATE OF SERVICE by Stratocomm Corporation of Opposition to
| Motion for Remedies (D'Orazio, Giovanna) (Entered: 04/25/2014)

04/25/2014 67 | RESPONSE in Opposition re 62 MOTION for Remedies filed by Roger D.
Shearer. (Attachments: # | Declaration Declaration of Roger Shearer with
Exhibits)(Knox, James) (Entered: 04/25/2014)

04/25/2014 68 | CERTIFICATE OF SERVICE by Roger D. Shearer re 67 Response in
Opposition to Motion (Knox, James) (Entered: 04/25/2014)

04/29/2014 69 | Mail Returned as Undeliverable: copy of 63 Appeal sent to Craig Danzig,

Address sent to ||| | GG 5oc: Raton. FL [ (cbm)
(Entered: 04/29/2014)

05/01/2014 70 ] REPLY to Response to Motion re 62 MOTION for Remedies (Plaintiff SEC's
Reply in Further Support of Its Motion for Relief as to Defendants StratoComm
Corporation, Roger D. Shearer, and Craig Danzig) filed by Securities and
Exchange Commission. (Attachments: # 1 Exhibit(s) 5)(Hong, Richard)
(Entered: 05/01/2014)

05/02/2014 71 I NOTICE OF APPEAL as to ¢! Order on Motion for Summary Judgment, by
Stratocomm Corporation. Filing fee $ 505, receipt number 0206-2924798.
(D'Orazio, Giovanna) (Entered: 05/02/2014)

05/02/2014 TEXT NOTICE to parties advising that the pending motion for 5/12/14 is on

submit basis, appearances are not required. [Served by mail.] (sfp, ) (Entered:

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L 1 0-1 7/6/2015
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05/02/2014)

05/02/2014

72

ELECTRONIC NOTICE AND CERTIFICATION sent to U.S. Court of
Appeals re 71 Notice of Appeal. (lah) (Entered: 05/02/2014)

05/08/2014

USCA Case Number is 14-1259 for 63 Appeal filed by Roger D. Shearer.
(cbm ) (Entered: 05/08/2014)

05/12/2014

Minute Entry: MOTION CALENDAR held 5/12/2014 bef Sr. District Judge
Thomas J. McAvoy in Albany, NY: APP: None; CR: L. Tennyson; CRD/mp.
Pltf Securities & Exchange Commission's 62 MOTION for Remedies - TAKEN
ON SUBMIT. (cml) (Entered: 05/13/2014)

05/16/2014

~J
lad

i

Mail Returned as Undeliverable re: Text Notice sent to Craig Danzig. Address

sent to ||| | | GGG . Boc: Raton, FL [l (dpk) (Entered:

05/19/2014)

05/16/2014

N

Mail Returned as Undeliverable re: 72 Electronic Notice and Certification to

USCA of Appeal sent to Craig Danzig. Address sent to ||| | GTGTGNG
Boca Raton, FL [} (dpk) (Entered: 05/21/2014)

08/18/2014

Y

MANDATE of USCA as to 63 Notice of Appeal filed by Roger D. Shearer and

71 Notice of Appeal filed by Stratocomm Corporation (dpk) (Entered:
08/18/2014)

03/09/2015

76

DECISION and ORDER granting in part and denying in part 62 Motion for
Remedies. This Court shall retain jurisdiction of this matter for the purposes of
enforcing the terms of this Decision and Order and the subsequent Judgment.
Signed by Senior Judge Thomas J. McAvoy on 3/9/2015. (dpk) (Entered:
03/09/2015)

03/09/2015

Sent copy of 76 Decision and Order to pro se defendant Craig Danzig via
regular mail on 3/9/2015. (dpk) (Entered: 03/09/2015)

03/11/2015

3

JUDGMENT in accordance with Decision and Order signed by Judge Thomas
J. McAvoy on 3/9/2015. (dpk) (Entered: 03/12/2015)

03/12/2015

Sent copy of 77 Judgment to defendant Craig Danzig on 3/12/2015. (dpk)
Modified on 3/12/2015 (dpk). (Entered: 03/12/2015)

03/25/2015

|53

| Correction of Final Judgment submitted to Judge McAvoy . (Attachments: # |

Unopposed Letter Motion from SEC (requesting correction of a typographical
error in Decision and Order, filed March 9, 2015 and Judgment in a Civil Case, |
filed March 11, 2015) for Securities and Exchange Commission requesting

Proposed Order/Judgment Corrected Proposed Final Judgment)(Hong, Richard)
(Entered: 03/25/2015)

03/26/2015

ORDER granting 78 Letter Request. The Court's March 9, 2015 76 Decision
and Order is AMENDED to delete any reference to Roger D. Shearer having
violated, and/or being permanently enjoined from violating, Section 17(a) of
the Securities Act of 1933 [15 U.S.C. § 77q(a)]. The Judgment in thismatter
shall be amended accordingly. Signed by Senior Judge Thomas J. McAvoy on
3/26/2015. (dpk) (Entered: 03/26/2015)

https://ecf.nynd.uscourts. gov/cgi-bin/DktRpt.pl‘? 126375000519087-L_1 0-1
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AMENDED JUDGMENT as to Defendants Stratocomm Corporation, Roger
Shearer and Craig Danzig. (dpk) (Entered: 03/26/2015)

03/30/2015

lm

Mail Returned as Undeliverable. re: 77 Judgment sent to Craig Danzig Address
sent to Boca Raton FL [ (Attachments: # |
mailing envelope) (tab) (Entered: 03/31/2015)

03/31/2015

178

Mail Returned as Undeliverable. re: 76 Order on Motion for Miscellaneous
Relief, sent to Craig Danzig Address sent to Boca Raton,
FU (Attachments: # | mailing envelope) (tab) (Entered: 03/31/2015)

05/07/2015

GO
(s

I

NOTICE OF APPEAL as to 80 Judgment by Stratocomm Corporation. No fee
paid. (D'Orazio, Giovanna) (Entered: 05/07/2015)

05/07/2015

NOTICE by Stratocomm Corporation re §3 Notice of Appeal that Appeal Fee
Paid (D'Orazio, Giovanna) (Entered: 05/07/2015)

05/07/2015

Filing fee: $ 505.00, receipt number 0206-3282782 for §3 Notice of Appeal.
(dpk) (Entered: 05/08/2015)

05/08/2015

ELECTRONIC NOTICE AND CERTIFICATION sent to US Court of Appeals
re 83 Notice of Appeal (dpk) (Entered: 05/08/2015)

05/21/2015

NOTICE OF APPEAL by Roger D. Shearer. Filing fee $ 505, receipt number
ALB009187. (lah) (Entered: 05/22/2015)

1 05/22/2015

ELECTRONIC NOTICE AND CERTIFICATION sent to US Court of Appeals
re 86 Notice of Appeal. (lah) (Entered: 05/22/2015)

05/26/2015

Mail Returned as Undeliverable re 85 Electronic Notice and Certification to
USCA of Appeal sent to Craig Danzig. Address sent to:
I Boca Raton, FL [ (dpk) (Entered: 05/28/2015)

https://ecf.nynd.uscourts.gov/cgi-bin/DktRpt.pl?126375000519087-L. 1 0-1
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
V. Case No. 1:11-CV-1188 (TIM/DRH)

STRATOCOMM CORPORATION,
ROGER D. SHEARER, and
CRAIG DANZIG,

Defendants.

STATEMENT OF MATERIAL FACTS IN SUPPORT OF THE SECURITIES
AND EXCHANGE COMMISSION’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to L.R. 7.1(2)(3) of the Local Rules of Practice for the United States District Court
for the Northern District of New York, Plaintiff Securities and Exchange Commission respectfully
states that the following material facts are not in genuine dispute.

StratoComm Corporation

1. StratoComm Corporation (“StratoComm?”) is a Delaware corporation that was
incorporated in 1997. MSJ Ex. 1 (StratoComm Corporation “Entity Details” from the Delaware
Department of State: Division of Corporations, available at
https://delecorp.delaware.gov/tin/GINameSearch.jsp)

2. StratoComm describes itself as being in the business of designing, manufacturing,
and selling telecommunications equipment. MSJ Ex. 2 (StratoComm’s Executive Informational
Overview (SEC Inv. Ex. #58) at 1, 3 and 3)

3. StratoComm’s stock is a penny stock that is publicly traded and quoted on the
electronic quotation system formerly known as the Pink Sheets. MSJ Ex. 3 (January 25, 2013

Deposition of Defendant Shearer at Tr. 62:19-63:8; 64:9-12)
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4. From late 2007 until April 2010, StratoComm received approximately $4 million
from selling its stock to more than 100 investors, many of whom were unaccredited investors.
MSJ Ex. 4 (Summary chart of bank records reflecting deposits from investors who purchased
StratoComm stock); MSJ Ex. 6 (Investigative Testimony of Defendant Craig Danzig at Tr 135:9-
14) |

S. StratoComm has never filed a registration statement with the Commission. MSJ Ex.
5 (Attestation of Secretary of the U.S. Securities and Exchange Commission, Elizabeth Murphy);
MSJ Ex. 3 (January 25, 2013 Deposition of Defendant Shearer at Tr. 66:4)

6. StratoComm never prepared audited financial statements or provided an offering
memorandum to investors. MSJ Ex. 3 (January 25, 2013 Deposition of Defendant Shearer at Tr.
57:7-20); MSJ Ex. 6 (September 21, 2010, investigative testimony of Defendant Craig Danzig at
Tr 134:19-25)

7. StratoComm operates a website that is publicly available at www.stratocomm.net.
MSJ Ex. 7 (Printout of the homepage to StratoComm Corporation’s website at

www.stratocomm.net)

Roger D. Shearer
| 8. Roger D. Shearer founded StratoComm in 1997. MSJ Ex. 8 (Investigative
Testimony of Defendant Roger D. Shearer at Tr. 329:18-22)

9. Shearer is the sole Officer and Director of StratoComm and has held those positions
since the inception of the company. MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger
D. Shearer at Tr 10:19-24)

10.  Shearer is the Chief Executive Officer (“CEO”) of StratoComm and has held that
position since the inception of the company, except for a one-month period in the fall of 2010.

MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 9:11-10:11)
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11.  Shearer, as CEO, controlled the conduct of StratoComm during all periods in which
he was CEO. MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 9:15-
20)

12. Shearer, as sole Director of StratoComm, authorized himself, as CEO of
StratoComm, to issue StratoComm stock between January 2007 and January 2011. MSJ Ex.3
(January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 14:8-15:9)

13.  From November 2007 until April 2010, Shearer was StratoComm’s largest
beneficial stockholder. MSJ Ex. 8 (Investigative Testimony of Defendant Roger D. Shearer at Tr
136:7-137:6; 278:10-279:8; 301:7-10)
| Craig Danzig

14.  Craig Danzig was employed by StratoComm from at least 2007 until November
2010, initially as Director of Investor and Institutional Relations and subsequently as Executive
Director of Institutional Relations. MSJ Ex. 6 (Investigative Testimony of Defendant Craig
Danzig Danzig at Tr 47:13-24); MSJ Ex. 2 (StratoComm’s Executive Informational Overview, Inv.
MSJ Ex. #58 at 11); MSJ Ex. 6 (Investigative Testimony of Defendant Craig Danzig Danzig at Tr
47:13-24); MSJ Ex. 9 (Compl. § 15); MSJ Ex. 10 (Danzig Answer 9 15)

15. Prior to joining StratoComm, Danzig was a registered representative (commonly
known as a “stockbroker”) associated with several broker-dealers. MSJ Ex. 9 (Compl. § 16); MSJ
Ex. 10 (Danzig Answer § 16); MSJ Ex. 11 (Danzig FINRA BrokerCheck Report at 3-4; publicly

available at http://www _finra.org/Investors/ToolsCalculators/BrokerCheck/)

16.  Danzig held a license to sell securities from 1991 until 2000, when it lapsed. MSJ
Ex. 11 (Danzig FINRA BrokerCheck Report at 3-4; publicly available at
http://www.finra.org/Investors/ToolsCalculators/BrokerCheck/) MSJ Ex. 9 (Compl. § 16 ); MSJ

Ex. 10 (Danzig Answer § 16 )

W2
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17.  From November 2007 through April 2010, Danzig was not licensed to sell
securities. MSJ Ex. 9 (Compl. § 16 ); MSJ Ex. 10 (Danzig Answer § 16 )
18.  While employed by StratoComm, Craig Danzig used the e-mail addresses

cdanzig@stratocomm.net and ||| to conduct official business. MSJ Ex. 6

(Investigative Testimony of Defendant Craig Danzig at Tr 103:22-104:1; 112:9-15)
StratoComm Portrayed Itself as a Successful Telecommunications Company

19.  During the period November 2007 through April 2010, StratoComm stated that it
was designing, manufacturing and selling telecommunications equipment called the Transitional
Telecommunications System (“TTS”) to countries in the developing world. MSJ Ex. 9 (Compl. §
17); MSJ Ex. 12 (StratoComm and Shearer Answer 9§ 8); MSJ Ex. 2 (StratoComm’s Executive
Informational Overview (Inv. MSJ Ex. #58) at 1, 3, 5, 19-20)

20. StratoComm described its TTS as consisting primarily of an antenna system
suspended from a blimp (“aerostat”) tethered to the ground. MSJ Ex. 2 (StratoComm’s Executive
Informational Overview (Inv. Ex. #58) at 5)

21. StratoComm stated that its TTS could provide 500,000 subscribers with broadband
internet, wireless voice, or broadcast services. MSJ Ex. 2 (StratoComm’s Executive Informational -
Overview (Inv. Ex. #58) at 5)

22. StratoComm also stated that it was developing a Stratospheric Telecommunications
System (“STS”), including solar-powered equipment to be stationed in the stratosphere 65,000 feet
above ground. MSJ Ex. 2 (StratoComm’s Executive Informational Overview (Inv. Ex. #58) at 5)

23. StratoComm explained that the STS would be able to provide telecommunications
services to three million customers in a 1,000 kilometer area. MSJ Ex. 2 (StratoComm’s Executive
Informational Overview (Inv. Ex. #58) at 5)

24.  StratoComm stated that it was operating on two parallel tracks: (i) current
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production and sales of the TTS, and (ii) development of the stratospheric system. MSJ Ex. 8
(Investigative Testimony of Defendant Roger D. Shearer at Tr 77:17-22 and 82:5-8)

The Truth About StratoComm

25. StratoComm has never actually built a TTS. MSJ Ex. 8 (Investigative Testimony of
Defendant Roger D. Shearer at Tr 103:17-20)

26.  StratoComm has never tested an operational prototype of a TTS. MSJEx. 3
(January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 47:21-25, 54:6-8)

27. StratoComm has never had the funds to construct a TTS. MSJ Ex. 3 (January 25,
2013, deposition of Defendant Roger D. Shearer at Tr 48:2-14); MSJ Ex. 13 (StratoComm
Corporation’s Answers to Interrogatories No. 8)

28.  StratoComm has never had all of the parts to construct a TTS. MSJ Ex. 13
(StratoComm Corporation’s Answers to Interrogatories No. 7)

29. StratoComm has never possessed an aerostat. MSJ Ex. 3 (January 25, 2013,
deposition of Defendant Roger D. Shearer at Tr 19:91-21)

30.  StratoComm has never had the funds to acquire an aerostat. MSJ Ex. 3 (January 25,
2013, deposition of Defendant Roger D. Shearer at Tr 19:22-20:3)

31.  StratoComm has never exchanged a TTS for money. MSJ Ex. 8 (Investigative
Testimony of Defendant Roger D. Shearer at Tr 431:25-432:3)

32. StratoComm has never received a deposit on a TTS. MSJ Ex. 8 (Investigative
Testimony of Defendant Roger D. Shearer at Tr 432:4-7)

33.  Asoflate 2007, StratoComm had not yet resolved basic design issues relating to the
TTS and had only estimated the cost of the system at a rough level. MSJ Ex. 14 (Investigative

Testimony of Richard Buchanan at Tr 79:17-82:16)
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34.  StratoComm has never acquired any customers who transmitted payment to
SﬁatoComm for products or services. MSJ Ex. 13 (StratoComm’s Answers to Inferrogatories No.
5)

35.  StratoComm has never had any revenue. MSJ Ex. 3 (January 25, 2013, deposition
of Defendant Roger D. Shearer at Tr 66:19)

36.  StratoComm'’s sole source of support, aside from loans from friends and family, has
been the money that it received from selling its securities to investors. MSJ Ex. 9 (Compl. § 20);
MSJ Ex. 12 (StratoComm and Shearer Answer § 10)

StratoComm’s False And Misleading Statements

37.  During the November 2007 through May 2009 time period, Shearer, acting within
the scope of his authority and in his capacity as CEO of StratoComm, was authorized to write,

‘ publish and distribute press releases on behaif of StratoComm. MSJ Ex. 3 (January 25, 2013,
deposition of Defendant Roger D. Shearer at Tr 9:15-20, 43:7-14, 47:3-20 and 53:16-25); MSJ Ex.
15 (StratoComm Admissions, No.s 2, 3 and 4)

38.  November 20, 2007 Press Release

39.  OnNovember 20, 2007, StratoComm issued a press release entitled “StratoComm
Announces $45 Million System Sale.” The press release identifies StratoComm as its source. MSJ
Ex. 16 (November 20, 2007, StratoComm Press Release (Inv. Ex. #51))

40. Shearer, acting within the scope of his authority, and in his capacity as CEO of
StratoComm, wrote the November 20, 2007 press release. MSJ Ex. 3 (January 25, 2013,
deposition of Defendant Roger D. Shearer at Tr 47:3-13)

41. Shearer, acting within the scope of his authority and in his capacity as CEO of
StratoComm, authorized the release and publication of the November 20, 2007 press release. MSJ

Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 47:17-20)

6
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42.  StratoComm’s November 20, 2007 press release was posted on StratoComm’s
website on or about November 20, 2007. MSJ Ex. 17 (Printouts of a page of StratoComm’s

website available at http:/www stratocomm.net/newsmedia/ (images captured on September 22,

2009)

43.  StratoComm’s November 20, 2007 press release was distributed to the public via
PR Newswire on or about November 20, 2007. MSJ Ex. (16 November 20, 2007, StratoComm
Press Release (Inv. Ex. #51))

44, StratoComm’s November 20, 2007 press release states that Evergreen ISP Platform,
PLC “has contracted with StratoComm for the purchase of $45,000,000 of StratoComm
Transitional System telecommunications equipment and services.” MSJ Ex. 16 (November 20,
2007, StratoComm Press Release (Inv. Ex. #51))

45.  The press release described StratoComm as a “provider” of “telecommunications
infrastructure technologies” and stated that a “$45 million contract” was “awarded” to StratoComm
by an entity in Cameroon for three TTS units and related services. MSJ Ex. 16 (November 20,
2007, StratoComm Press Release (Inv. Ex. #51))

46.  Asof November 20, 2007, StratoComm had never built or tested an operational
TTS and StratoComm did not have the money to do so. MSJ Ex. 8 (Investigative Testimony of
Defendant Roger D. Shearer at Tr 103:17-20); MSJ Ex. 13 (StratoComm’s Answers to
Interrogatories No. 8)

47.  On November 20, 2007, Shearer knew that StratoComm did not have an operational
TTS prototype and had no TTS units to supply. MSJ Ex. 3 (January 25, 2013, deposition of
Defendant Roger D. Shearer at Tr 47:21-25); MSJ Ex. 8 (Investigative Testimony of Defendant
Roger D. Shearer at Tr 103:16)

48. On November, 20, 2007, Shearer knew StratoComm did not have the funding in
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place to build a TTS. MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer at
Tr 48:2-4)

| 49.  On November 20, 2007, StratoComm had not provided telecommunications
infrastructure technologies to any person or entity. MSJ Ex. 8 (Investigative Testimony of
Defendant Roger D. Shearer at Tr 93:1-5)

50. When Shearer drafted the November 20, 2007 press release, he knew that
StratoComm had not provided telecommunications infrastructure technologies to any person or
entity. MSJ Ex. 18 (Shearer Admissions, No. 12); MSJ Ex. 8 (Investigative Testimony of
Defendant Roger D. Shearer at Tr 93:1-5)

51. StratoComm never received a monetary deposit'or payment from Evergreen ISP
Platform based upon the sale announced in the November 20, 2007 press release. MSJ Ex. 3
(January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 34:22-35:5)

52.  StratoComm never received any revenue based upon the sale referenced in the
November 20, 2007 press release. MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger D.
Shearer at Tr 34:22-35:5)

January 29, 2008 Press Release

53.  OnJanuary 29, 2008, StratoComm issued a press release announcing the sale,
valued at $15 million, of a TTS and related services to StratoComm’s joint venture partner in
Madagascar. The press release identifies StratoComm as its source. MSJ Ex. 19 (January 29,
2008, StratoComm Corporation Press Release (Inv. Ex. # 57))

54. Shearer, acting within the scope of his authority and in his capacity as CEO of
StratoComm, wrote the January 29, 2008 press release. MSJ Ex. 3 (January 25, 2013, deposition
of Defendant Roger D. Shearer at Tr 53:16-17)

55.  Shearer, acting within the scope of his authority and in his capacity as CEO of
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StratoComm, authorized the release and publication of the January 29, 2008 press release. MSJ
Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 53:22-25)

56.  StratoComm’s January 29, 2008 press release was posted on StratoComm’s website
on or about February 26, 2008. MSJ Ex. 17 (Printout of news media page of StratoComm’s
website available at hitp://www stratocomm.net/newsmedia/(images captured on September 22,
2009)

| 57.  StratoComm’s January 29, 2008 press release was distributed to the public via PR
Newswire on or about January 29, 2008. MSJ Ex. 19 (January 29, 2008, StratoComm Corporation
Press Release (Inv. Ex. # 57))

58. StratoComm’s January 29, 2008 press release referred to the Madagascar
transaction as “StratoComm’s most recent system sale.” MSJ Ex. 19 (January 29, 2008,
StratoComm Corporation Press Release (Inv. Ex. # 57))

59.  The January 29, 2008 press release described StratoComm as a “provider” of
telecommunications infrastructure technologies. MSJ Ex. 19 (January 29, 2008, StratoComm
Corporation Press Release (Inv. Ex. # 57))

60. As of January 29, 2008, StratoComm had never built or tested an operational TTS
and StratoComm did not have the money to do so. MSJ Ex. 3 (January 25,2013, deposition of
Defendant Roger D. Shearer at Tr 54:6-12); MSJ Ex. 15 (StratoComm Admissions, No.s 18 and
19); MSJ Ex. 13 (StratoComm’s Answers to Interrogatories No. 8)

61. As of January 29, 2008, Shearer knew that StratoComm did not have an operational
TTS prototype or TTS unit to supply to Madagascar. MSJ Ex. 3 (January 25, 2013, deposition of
Defendant Roger D. Shearer at Tr 54:6-8)

62. As of January 29, 2008, Shearer knew that StratoComm did not have the funding in

place to build a TTS. MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer at
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. Tr 54:9-12).

63.  On January 29, 2008, StratoComm had not provided telecommunications
infrastructure technologies to any person or entity. MSJ Ex. 8 (Investigative Testimony of
Defendant Roger D. Shearer at Tr 93:1-5)

64. When Shearer drafted the January 29, 2008 press release, he knew that StratoComm
had not “provided” telecommunications infrastructure technologies to any person or entity. MSJ
Ex. 18 (Shearer Admissibns, No. 24); MSJ Ex. 8 (Investigative Testimony of Defendant Roger D.
Shearer at Tr 93:1-5)

65.  StratoComm never received a monetary deposit or payment from StratoComm
Madagascar SA based upon the sale announced in the January 29, 2008 press release. MSJ Ex. 3
(January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 34:22-35:5)

66.  StratoComm never received any revenue based upon the agreement referenced in
the January 29, 2008 press release. MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger
D. Shearer at Tr 34:22-35:5)

September 2, 2008 “Executive Informational Overview”

67. On Septémber 2, 2008, StratoComm’s Executive Informational Overview was
published. MSJ Ex. 2 (StratoComm’s Executive Informational Overview (Inv. Ex. #58) at 1)

68.  The Executive Informational Overview was prepared at the direction of Shearer
acting within the scope of his authority and in his capacity as CEO of StratoComm. MSJ Ex. 20
(“The Truth Should Matter” by Roger D. Shearer (Deposition Exhibit #13)); MSJ Ex. 18 (Shearer
Admissions, No. 26); MSJ Ex. 9 (Compl. § 31); MSJ Ex. 12 (StratoComm and Shearer Answer §

20) -

10
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69.  The Executive Informational Overview was prepared by StratoComm with the
assistance of Crystal Research Associates, LLC. MSJ Ex. 2 (StratoComm’s Executive
Informational Overview (Inv. Ex. #58) at 52)

70.  StratoComm paid Crystal Research Associates $40,000 and 300,000 StratoComm
stock warrants to assist in the preparation of the Executive Informational Overview. MSJ Ex. 8
(Investigative Testimony of Defendant Roger D. Shearer at Tr 452:15-453:6); MSJ Ex. 2
(StratoComm’s Executive Informational Overview (Inv. Ex. #58 at 52))

71.  The Executive Informational Overview was based upon information provided by
StratoComm. MSJ Ex. 2 (StratoComm’s Executive Informational Overview (Inv. Ex. #58 at 52))

72.  Shearer reviewed, approved and authorized the release of the Executive
Informational Overview. MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer
at Tr at 40:16-41:5); MSJ Ex. 20 (“The Truth Should Matter” by Roger D. Shearer (Deposition
Exhibit #13)

| 73.  StratoComm’s logo and contact information appeared at the top of the first page of
the Executive Informational Overview and StratoComm’s logo appears on every page of the
document. MSJ Ex. 2 (StratoComm’s Executive Informational Overview (Inv. Ex. #58))

74. StratoComm’s Executive Informational Overview stated that, “StratoComm’s
acrostat is nearly 37 meters in length and 12 meters at its widest portion. It meets all U.S. Federal
Aviation Administration (FAA) requirements, including the presence of an emergency flight
termination system and proper lighting, and can carry a payload of up to 225 kilograms.” MSJ Ex.
2 (StratoComm’s Executive Informational Overview (Inv. Ex. #58) at 5, 19)

75. StratoComm’s Executive Informational Overview made the following assertions
regarding the dimensions and performance of the TTS:

The TTS is a tethered aerostat 37 meters in length positioned 1,500
meters above the region for which it provides telecommunications.

11
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Due to its proprietary payload designed in-house by StratoComm’s
Development Team, the TTS can support broadband Internet,
wireless voice, or broadcast services (up to 100 video channels) for
roughly 500,000 customers in an 80-kilometer diameter area.

MSJ Ex. 2 (StratoComm’s Executive Informational Overview (Inv. Ex. #58 at 37))

76.  StratoComm’s Executive Informational Overview described the TTS as “presently
available.” MSJ Ex. 2 (StratoComm’s Executive Informational Overview (Inv. Ex. #58) at 13)

77.  StratoComm’s Executive Informational Overview stated that much of the
company’s resources were devoted to support of its “installed TTSs.” MSJ Ex. 2 (StratoComm’s
Executive Informational Overview (Inv. Ex. #58) at 6)

78.  StratoComm’s Executive Informational Overview contained pictures and artist’s
renderings presented in a manner suggesting that they represented existing StratoComm systems,
such as tethered airships. MSJ Ex. 2 (StratoComm’s Executive Informational Overview (Inv. Ex.
#58) at 18, 20, 21)

79.  StratoComm’s Executive Informational Overview stated that, “[a]t present, the
Company has sold three TTS aerostats to Cameroon [and] one to Madagascar...” MSJ Ex. 2
(StratoComm’s Executive Informational Overview (Inv. Ex. #58) at 18)

80.  StratoComm’s Executive Informational Overview stated that StratoComm was
“presently selling” the TTS, that TTS units “have been sold...for $60 million to date,” and that its
goal was to obtain “up to an additional $75 million in sales” by the end of 2008, which was less
than four months after the Executive Informational Overview was issued. MSJ Ex. 2
(StratoComm’s Executive Informational Overview (Inv. Ex. #58) at 13, 36)

81.  StratoComm’s Executive Informational Overview stated that “the TTS now
supports wireless telephony.” MSJ Ex. 2 (StratoComm’s Executive Informational Overview (Inv.

Ex.#58) at21)

12
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82. StratoComm’s Executive Informational Overview stated that, “StratoComm
anticipates that the first TTS unit will likely be in service by the first quarter 2009.” MSJ Ex. 2
(StratoComm’s Executive Informational Overview (Inv. Ex. #58) at 23)

83. | StratoCbmm’s Executive Informational Overview described a product that does not
exist and sales that never occurred. MSJ Ex. 8 (Investigative Testimony of Defendant Roger D.
Shearer at Tr 103:17-20); MSJ Ex. 15 (StratoComm Admissions, No.s 7, 11 and 18); MSJ Ex. 3
(January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 34:22-35:5)

84.  When Shearer approved the Executivcv Informational Overview for public
distribution, he knew that StratoComm had never owned an aerostat. MSJ Ex. 3 (January 25,
2013, deposition of Defendant Roger D. Shearer at Tr 19:21)

85.  When Shearer approved the Executive Informational Overview for public
distribution, he knew that StratoComm never had the funding to purchase an aerostat or build an
operational TTS. MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer at Tr
19:22-20:17)

86. When Shearer approved the Executive Informational Overview for public
distribution, he knew that StratoComm has never delivered an operational TTS to any entity. MSJ
Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 34:9-21)

87. When Shearer approved the Executive Informational Overview for public
distribution, he knew that StratoComm had not installed a TTS. MSJ Ex. 18 (Shearer Admissions,
No. 31); MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 34:15-21)

88.  When Shearer approved the Executive Informational Overview for public
distribution, he knew that StratoComm had not received payment in connection with the sales

agreements referenced in the November 20, 2007 and January 29, 2008 press releases. MSJ Ex. 18

13



Case 1:11-cv-01188-TIM-CFH Document 25-2 Filed 04/04/13 Page 14 of 20

(Shearer Admissions, Nos. 11 and 23); MSJ Ex. 3 (January 25, 2013, deposition of Defendant
Roger D. Shearer at Tr 37:15-38:8).

89.  Danzig reviewed the Executive Informational Overview before it was finalized.
MSJ Ex. 6 (Investigative Testimony of Defendant Craig Danzig at Tr 63:21-64:5)

90.  StratoComm’s Executive Informational Overview was placed on StratoComm’s
website on or about December 3, 2008. MSJ Ex. 17 (Printouts of news media page of

StratoComm’s website available at http://www.stratocomm.net/newsmedia/ ( images captured on

September 22, 2009)

91.  StratoComm’s Executive Informational Overview was also posted on Crystal
Research Associates’ website on or about September 2, 2008. MSJ Ex. 15 (StratoComm
Admissions, No. 12); MSJ Ex. 21 (December 3, 2008 Danzig e-mail (SEC-Shearer-E-0024679);
MSJ Ex. 22 (August 5, 2009 Danzig e-mail (SEC-Danzig-E-002282$—30); MSJ Ex. 23 (October
15, 2009 Danzig e-mail (SEC-Danzig-E-0022537); MSJ Ex. 24 (April 21, 2010 Danzig e-mail
(SEC-Danzig-E-0020121)

May 5, 2009 Press Release

92. On May 5, 2009, StratoComm issued a press release entitled, “StratoComm
Corporation Schedules Initial System Turn On.” MSJ Ex. 25 (May 5, 2009, StratoComm
Corporation Press Release (Inv. Ex. # 42))

93.  Shearer, acting within the scope of his authority and in his capacity as CEO of
StratoComm, wrote the May 5, 2009 press release. MSJ Ex. 3 (January 25, 2013, deposition of
Defendant Roger D. Shearer at Tr 43:7-8)

94, Shearer, acting within the scope of his authority and in his capacity as CEO of

StratoComm, authorized the release and publication of the May 5, 2009 press release. MSJ Ex. 3

14
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(January 25, 2013, deposition of Defendant Roger D. Shearer at Tr 43:12-14); MSJ Ex. 18 (Shearer
Admissions, No. 36)

95.  StratoComm’s May 5, 2009 press release was distributed via PR Newswire on or
about May 5, 2009. MSJ Ex. 25 (May 5, 2009, StratoComm Corporation Press Release (Inv. Ex.
#42))

96.  The press release identifies “StratoComm Corporation™ as its “source.” MSJ Ex. 25
(May 5, 2009, StratoComm Corporation Press Release (Inv. Ex. # 42))

97.  StratoComm’s May 5, 2009 press release noted that, “a team of engineers” was
departing for Cameroon “the location for installation of StratoComm’s first commercial wireless
telecommunications system.” MSJ Ex. 25 (May 5, 2009, StratoComm Corporation Press Release
(Inv. Ex. #42)) |

98.  StratoComm’s May 5, 2009 press release described testing of the system at the
company’s facilities in New Jersey and the scheduled departure of the “installation and training
team.” MSJ Ex. 25 (May 5, 2009, StratoComm Corporation Press Release (Inv. Ex. #42))

99.  StratoComm’s May 5, 2009 press release emphasized that testing would ensure
“efficient installation and reliable operation with system turn on.” MSJ Ex. 25 (May 5, 2009,
StratoComm Corporation Press Release (Inv. Ex. #42))

100. The reference in the May 5, 2009, press release to “StratoComm?’s first commercial
wireless telecommunications system” was not to a TTS. MSJ Ex. 3 (January 25, 2013, deposition
of Defendant Roger D. Shearer at Tr 21:8-22:2)

101. The system to be installed in Cameroon involved placement of telecommunications
equipment on a radio tower. MSJ Ex. 3 (January 25, 2013, deposition of Defendant Roger D.

Shearer at Tr 21:8-22:2)
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102. The press release did not disclose that the system installed in Cameroon was not a
TTS. MSJ Ex. 25 (May 5, 2009, StratoComm Corporation Press Release (Inv. Ex. # 42))

103. The press release did not disclose that the system installed in Cameroon was
anchored to a tower. MSJ Ex. 25 (May 5, 2009, StratoComm Corporation Press Release (Inv. Ex.
#42))

104. If StratoComm had progressed to a stage where it had constructed and installed a
TTS, that would have been a very significant event for the corﬁpany. MSJ Ex. 8 (Investigative
Testimony of Defendant Roger D. Shearer at Tr 364:23-365:2)

Danzig Markets and Sells StratoComm Stock

105. In his role as Director of Investor and Institutional Relations and subsequently as
Executive Director of Institutional Relations, Danzig’s primary responsibility was to market
StratoComm’s stock to investors. MSJ Ex. 9 (Compl. § 36); MSJ Ex. 10 (Danzig Answer ¥ 36);
MSJ Ex. 6 (Investigative Testirﬁony of Defendant Craig Danzig at Tr 44:25—45:17; 47:25-50:6.)

106. Danzig marketed StratoComm’s stock throughout the country by telephone, through
" e-mail and in face-to-face meetings. MSJ Ex. 6 (Investigative Testimony of Defendant Craig
Danzig at Tr 78:12-23); MSJ Ex. 26 (March 11, 2010, Danzig e-mail (SEC-Shearer-E-0011470));
MSJ Ex. 27 (October 1, 2008 e-mail to Danzig (SEC-Shearer-E-0026237)); MSJ Ex. 6
(Investigative Testimony of Defendant Craig Danzig at Tr 117:6-9)

107. Danzig used the Executive Informational Overview as a “selling tool” to market
StratoComm’s stock and to convince investors of StratoComm’s “legitimacy.” MSJ Ex. 6
(Investigative Testimony of Defendant Craig Danzig Danzig at Tr 74:11-75:5)

108. Danzig routinely directed potential investors to the Executive Informational
Overview on the Crystal Research website. MSJ Ex. 6 (Investigative Testimony of Defendant

Craig Danzig Danzig at Tr 74:11-22; 78:12-14); MSJ Ex. 21 (December 3, 2008 Danzig e-mail

16
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(SEC-Shearer-E-0024679)0; MSJ Ex. 22 (August 5, 2009 Danzig e-mail (SEC-Danzig-E-0022828-
30)); MSJ Ex. 23 (October 15, 2009 Danzig e-mail (SEC-Danzig-E-0022537)); MSJ Ex. 24 (April
21, 2010 Danzig e-mail (SEC-Danzig-E-0020121))

109. Danzig arranged for a copy of the Executive Informational Qverview to be sent to a
potential investor. MSJ Ex. 28 (October 19, 2009 e-mail (SEC-Danzig-E-0013755))

110. Danzig instructed a stock broker to use the Executive Informational Overview in
dealing with a client considering an investment in StratoComm. MSJ Ex. 6 MSJ (Investigative
Testimony of Defendant Craig Danzig Danzig at Tr 130: 20-23); MSJ Ex. 29 (August 3, 2009
Danzig e-mail (SEC-Danzig-E-0022884))

111. Danzig directed potential providers of public relations services to the Executive
Informational Overview. MSJ Ex. 30 (July 12, 2009 Danzig e-mail (SEC-Shearer-E-0019589))

112. Danzig directed potential providers of investment banking services to the Executive
Informational Overview. MSJ Ex. 31 (December 30, 2008 Danzig e-mails (SEC-Shearer-E-
0023266-68; 0024270-71))

113. When Danzig distributed the Executive Informational Overview to potential
investors, Danzig knew that StratoComm did not have a TTS. MSJ Ex. 6 (Investigative Testimony
- of Defendant Craig Danzig at Tr 64:14-20)

114.  In an email on October 30, 2009, more than a year after the Executive Informational
Overview was issued, Danzig complained to Shearer that StratoComm had “no money, and no
product.” MSJ Ex. 32 (October 31, 2009 Danzig e-mail (SEC-Shearer-E-0016488))

115. Danzig served as the designated contact within StratoComm for investors, relayed
the terms of stock sales, handled paperwork relating to stock sales, and facilitated the issuance of
shares. MSJ Ex. 6 (Investigative Testimony of Defendant Craig Danzig at Tr 48:21-49:16); MSJ

Ex. 26 (March 11, 2010, Danzig e-mail (SEC-Shearer-E-0011470))
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116. StratoComm paid Danzig a salary plus a “discretionary bonus” that was based on
his performance in raising money by selling the company’s securities. MSJ Ex. 6 (Investigative
Testimony of Defendant Craig Danzig at Tr 45:25-47:6; 229:10-230:6)

117. While marketing and selling StratoComm stock to investors, Danzig was not
registered as a broker and was not associated with a registered broker. MSJ Ex. 9 (Compl. Y 5,
16, 38 and 62); MSJ Ex. 10 (Danzig Answer Y 5, 16, 38 and 62)

StratoComm’s Unregistered Stock Sales

118.  StratoComm issued more than 62 million shares of stock to investors between late
2007 and April 2010. MSJ Ex. 33 (Relevant excerpted portions of Florida Atlantic Stock Transfer
Report for StratoComm Corporation)

119. From the inception of the company, StratoComm offered and sold stock to investors
who were not accredited. MSJ Ex. 3 A(J anuary 25, 2013, deposition of Defendant Roger D. Shearer
at Tr 19:12-18 and 17:5-7)

120. Many of StratoComm’s shareholders were inexperienced with investing. MSJ Ex.
(Investigative Testimony of Defendant Craig Danzig at Tr 135:9-14)

121.  From November 2011 through April 2010, StratoComm did not provide an offering
memorandum to investors. MSJ Ex. 6 (Investigative Testimony of Defendant Craig Danzig at Tr
134:19-25)

122.  As StratoComm’s CEO and sole director, Shearer authorized StratoComm’s stock
sales and directed the transfer agent to issue stock certificates. MSJ Ex. 3 (January 25, 2013,
deposition of Defendant Roger D. Shearer at Tr 14:8-15:9); MSJ Ex. 15 (StratoComm

Admissions, No. 40 and 41)
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Respectfully submitted,

April 4, 2013

Of Counsel:
Jennifer Leete
Sarah L. Allgeier
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CERTIFICATE OF SERVICE

I certify that on April 4, 2013, I caused the foregoing STATEMENT OF MATERIAL
FACTS IN SUPPORT OF THE SECURITIES AND EXCHANGE COMMISSION’S MOTION
FOR PARTIAL SUMMARY JUDGMENT to be filed through the ECF system which will be
served electronically upon the registered participants as identified on the Notice of Electronic
Filing (NEF) and to be served on counsel for Defendant Roger D. Shearer via e-mail addressed to

esjones@esjlaw.com, bessetca@esjlaw.com, knoxja@esilaw.com, sangerki@esjlaw.com and

counsel for Defendant StratoComm Corporation via e-mail addressed to
BHill@dreyerboyajian.com and by U.S. Malil, first-class postage prepaid as addressed below, and

on Defendant Craig Danzig, pro se, via e-mail addressed to ||| | S o< by U-S.

Mail, first-class postage prepaid, addressed to:

Craig Danzig

Boca Raton, FL .

E. Stewart Jones, Jr., Esq. E. Stewart Jones, PLLC

]
Troy, NY |

Benjamin Hill
Dreyer Boyajian LLP

Albany, New York [l

/s/ Jane ML.E. Peterson
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Page 42 Page 44
1 it wasnapproved but [ went out and — it was in Tampa, and 1 upthe company, do all the consulting for them and they '
2 1wentoutin my boat and helped people that were broken dowh 22 didn't know much, so I did all that work for them.
3 orshipwrecked. [ did search and rescue sometimes 3 Q Okay. Soyou met Roger Shearer in 1997. But you
4 voluntarily. 4 dido't join —
5 Q So you were living in Florida? 5 A It could be carly 1998, I don't remember right
6 A Living in Tampa. And I was just aking off and 6§  now.
7 relaxing. 7 Q Okay. Approximately is fise.
8 Q Did you have any involvement with any 8 Then when did yos actaally join StratoComm? I
9 broker-dealers during that time? 9 A 2007 )
10 A No. 10 Q Okay. What was your relationship with Roger
11 Q Did you have any involvement with any publicly 11 Shearer between — I realized it's a decade we're talkiog
12 traded companies — 12 about, but during those years, what was your relationship
13 A No. StratoComm is the first and only company, with § 13 with Roger Shearer? .
14 *  the exception of when | worked as a stockbroker doing IPOs. | 14 A Embattled
15  StratoCorumn is the oaly publicly traded commpany that I've evey” 15 Q Embattled? Okay. Please tlaborate.
16  worked for. 16 A Rogerand [ go back 2 long time. T've known hima
17 Q So Efoora was ot publicly traded? *17  longuime. Idisagreed with a ot of things that he had done
18 A No. They didn't make it to the public market. 18  and Iagreed with a lo1 of things be had done. So check
19 Q How did you first meet Roger Shéarer? 1%  points, constantly check points. Some answered, some not |
20 A ImetRogerin 1997, '98. 20 answered. .
21 Q How did yon meet him? 21 Q Okay. And were you doing any work with Mr. Shearer
22 A Through a promoter named David Howe. 22 from 1997 approximately through to 20072
23 Q Spell that please. 23 A Nothing. Ihad no relationships with any of his
23 A David and Howe, H-o-w-¢. David is a Florida stock 24  ‘companies.
25  promoter and trummpeteer. He's a pretty nice guy. 25 Q Okay. Apd how did it come about that you joined
Page 43 Page 45
1 Q Okay. And how did it come about that yon met 1 StratoComm in 20072
2  Roger? 2 A Well, Efoora was no longer operating, and [ was
3 A 1had met David, 2nd 1 was consuiting for First 3 veryconcemed. I was looking for work, and Roger always
4 West, and we were looking for product, and he had showed mg 4 kept— you know, helto and hello/goodbye. And he calledme
5  Sky Station Intemnational at the ime. And I was actually 5 upand said he wanted to get StratoComm back on its feet.
6  impressed with the commpany. { thought the technology was 6 AndIsaid, "Well, if you get rid of all these guys that you ]
7 greatand | was a big fan of General Haig. 7 have out there raising money, and let me do itsolely myself
8 Q Did you do any work for Sky Station Internation2i?] 8  and give me the authority, and I} come back to work for
9 A Me personally, no. | had met Alex, Jr. Ehad T 9 your
10  dinner with him in"Washington a couple of times. Thatwas | 10 Q Anddid heagree? - N
11 aboutit’ Nice man. 11 A Yes. C
12 Q Did you ever do any work for U:S. Africa Ventures?] 12 Q When you referred to "all these guys.raising
13 A Yeah, U.S. Africa Ventures is StratoComm. 13 money,” who sre you talking about?
14 Q Describe what you did for U.S.Africa Ventures whep 14 A He justhad certain peoplé out there that [.didn't .
15 it was still US. Africa Ventures. 15  even know. Ididn't want onc sharcholder wgnﬁng' from me an|
16 A Well, my relationship with U.S. Afiica Ventures is 16  another. I wanted it to be continuous. 1try tobe
17  indirect, because | never billed them. { never got paid by 17  autonomous that way.
18  them }got paifi by First West who [ did all the consuiting 18 Q Okay. So when did you become a full-time employe;
1S  for. So my relationship was just consulting, but I wasnever | 19 ‘ of StratoComm? .
20 given any type of restitution — excuse my word — or any 20 ‘A The end of the summer, July — oh, excuse me, 2007,
21 type of pay or consulting fees through U.S. Africa Ventures. | 21 ataround, youv know, August, September, October. 1.don't
22 Q Who runs First West? 22 have those records in front of me but I did get paid a salary
23 A Richard Linz ran First West 23 in2007, so I'd have to go to the tax returns, but [ believe
24 Q L--s-2? - 24 it was about four months I was there.
25 A Yes. He was the manager. My job was to help set 25 Q Okay. What was your salary when you joined
12 (Pages 42 to 45)
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Page 46 Page 48
1 StratoComm? . 1 responsibilities?
2 A The salary was $15,000 a month is whatitcomes out{ 2 A Raising money, was onc of nry responsibilities.
3w . 3 Media reladons, teleconvmunications, 211 investor relations,
3 Q 515,000 2 month? 4 “coordinating the offices, called "office management,” if you
S A A month, right 5  wantiosay that Training of receptionists, ¢verything
3 Q Has that been your salary the whole time? 6  except my responsibilities were not — as far as financing, {
-7 A Yes. With discretiopary bonuses depending on my 7 wasraising the money. [ was always inquiring about where
8  performance. : 8  the money was going, how it was going, and our use of ]
9 Q Have you ever received a discretionary bonus? 9 proceeds and where that was going. .
10 A Oh,yes. ’ 10 Until just recently, Ray Lasky and Rob Phillips has
11 Q Okay. Please describe that. 11 sterted informing me where all the money is going. )
12 A A discretionary bonuses is based on the performance | 12 Q Okay. When you say "media relations,” —
13 ofbow much money I raised. We were.very cautious notto | 13 A Dealing with all the stock promoters which had
14  consider it a commission, o it was notas a base salary, and | 14 issues for us, the stock promoters, advcrt:scrs, stockbrokers
15  we based it on him putting aside certain funds so fcanget | 15 ifthey call in. I've made no presentations to any banks or
16  paid, which not always was-the case. [twasa 55000 base 16  institutions as far as any private placements for that
17  salary every two.weeks, witha $2500 bonus. Thatisow' | 17 matter. Butitwas just — .
18  since changed. Rob has asked me to take a salary cut to 18 Q  You have not done that?
113 ' $5000, and I've agreed. 19 A No. Justan accurnulation of various duties.
20 Q Soit's $5000 every two weeks of salary. 20 Q Okay.
21 A Every two weeks, yes. $10,000 a month. 21 A Mostly handling the investors. And getting out
22 Q Okay: And then 32500 every two weeks? 22 stock cestificates, just everything from soup to nuts. We
23 A Yes. 23 were real behind in the papcrwork when I got there and we
24 Q Asabonus. 24 continvetobe. -
25 . A Disaetionary bonns. Whether I achieved in raising | 25 Q When you say "getting out stock certificates.” what
Page 47 Page 47
1 enough money and if the company had the funds to give itto 1. doyonmean?
2 me ‘ 2 A Well, when I sold stock to investors, and I've
3 Q Okay. So thatdiscretionary bonus — the 3 npever reached 1o the public. [t was strictly investors of
4 discreﬁouzr'y part Is whether you get paid or not. It's not 4 record. People that had accounts or people had bought stock
5 how much the bonus Is, is that correct? 5 . in Ihc open market, we were delayed in sending out stock
é A Yes. 6 certificates just because clerically we couldn't handle it.
7 Q And hoﬁr often did you receive that borus? 7  And this right now at this moment is being cleared up, to my
8 A Intermitently. Sometimes I received t, and 8 knowledge, maybe there's two or three people who have not
9  sometimes I didn't, depending on the functionality of the S received their shares.
10, companyandwhedwrﬂmcompanyhad coough funds to pay. it iO . Wealsohavcaéoxauhcéfﬁcc, which is as big
11" before taking out our commitrnents anid paying bills, thingsof | 11 =i that box, with certificates that we just can't seem to
12 thatnature. - S 122 find the people, so thiere's 2 lot of people that have stocks
13 Q Okay. When you were hired, what was your title? 13  thatdon't know they have stock.
14, A Dircator of investor relations. 14 So it’s been almost virtually impossible so we wait
15 Q And did that ever change? 15  for them to call in, and we've had some complai;:ts,‘and we
16 A Yes. | wanted it changed to executive director of 16, normally get to them as soon as we can. )
17 institutional relations, because ‘my job far exceeded talking 17 Q Okay. Whea you say — and corvect me if I'm
18  toinvestors, 18  misspeaking, [ don't want to put words in your mouth — big
19 Q' Okay. And when was that — 19  you said'something like "you don't reach out to the public,
20 A Aboutayearago, 3 ycar and 2 halfago. Idon't 20 you only contact to distinct sharebolders.”
21 remember the exact date, Ms. Lécte. . 21 ‘A Yes. .
22 7 Q- Aboutayear ago it changed to executivedirector 22 " Q Csanyouelaborate on that?
23 ofinstitutional 23 A We have 2 sharcholder list of approximately — oh,
23 A Institutional relations. B 24 it's 270 pages long. It's approximately a couple of thousand
25 Q Okay. When you joined StratoComm, what were yout 25

people. And [ was directed by Roger to only reach out to
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Page 52

~Page 50
1  shareholders of record and people that have existing 1 we'd change over to common.
2 relationships, that we were not to do any e-rmail 2 Q Did you have any consulting-type relationship with
3 advertisements or — of course, 2 halfa million tombstones. 3 StrateComm before you joined the com;;any full time?
a Sowe did not reach out to the general public. 4 A No ’
5  Rogerwas very strict about that because he'd had an issuein{ S Q Ithink you said you were a member of the
-6 the past with that. So {adheretoit. 6  StratoComm board of directors.
7 Q And where did the people on the 270-page 7 A No,I'mnot 1would like 1o be but Fmnot. .
8  shareholder list come from? 8 Q When I asked yon if you are now or have ever been
] A Theshareholders. The sharcholders we have 9 an officer or director of a public comparny —
10  inhouse. We bave a dambase and, of course, the transfer 10 - A T[ma director.
11 agent, which was Florida Atlantic Stock Transfer. And now § 11 Q  Yes, a director.
12 its Pacific Stock Transfer. 12 A Yeah, but the director docsn't mean necessarily,
13 Q When did that change bappen? 13 Ms. Leete, you're on the board of directors. »
14 A Florida Atlantic sold about three or four months 14 Q Oh, Isce.
15  ago. So they just inherited our accounts. And they've fixed | 15 A DImsorry. Ididn'tméan to mislead you. I'm
16  upalotofourissues, Pacific. And now [ do have authority | 16 sony.
17  totlk o transfer agents and find out— 17 Q@ Okay.
18 Q Yoy say you do have :heauthomy— 18 A Well, I've been trying to get on the board.
139 A Now. - 19 Q lhv:'you ever been 3 member of the board of
20 Q When did that begin? 20 directors of StratoComm?
21 A Well, I would talk to Florida Atlantic but I was 21 A No. But I'm willing — I'm trying to very much so.
22  pever - Iwasn'tallowed to take any information. Just 22 Q When you say you've been a director, it's becavsz
23 recently. Ijustrecently gottold — 23 you're the director of investor relations.
24 Q Last month or in the fast year? 24 A Yes. I'msorry,  apologize.
25 A Well, actually since Rob ook over. There’s been 25 Q Okay. Now, since you west to work for StratoCom
Page 51 Page 53
1  roove open communications. Definitely an issue with our 1 in 2007, where have yon worked?
2 company. 2 A Iworked in the Albany offices.
3 Q You referred to an in-bouse database of 3 Q How often were you there?
4 shareholders, 4 A I'was there everyday.- I work ve(y long hours
5 A Yes. Wehave. 5 wherever Iwork. 1 work very long hours. 1 getto work at 8
6 Q To your knowledge, is there anybody on that list 6 or 9:00 in the moming, sometimes work 1o 11:00 at night.
7 whois ot also on the transfer agent Jist? Are they 7  When [ left the offices where I am now, and I work extremely
8  different? 8  longhours.
] A Everybody that owns stock on that listhas to be on 9 Q Sinceyou moved to Arkaunsas, you ‘ve bccn working
10 the tmsferagent list. They have to be. Thercwouldritbe | 10 ont of your house, is that correct?.
11 any reason why thére wouldn't be. Unless —Tunderstand 11 A Well, it's an office that I made in the house. - -
12 there's lot of —imithe change, there's 4 16t of — 1 12 Itsnotmy house. [ ) R
13 don'twant to say "mix-up," buta lot of misconmmunications | 13 [N I N S SR
14  amongst the transfer agent being changed and aiso, youkmow,} 14 [N R
15 inour box of securities, but cvc:y?@c,— every stock that 15 Q Now, you listed a conple of different things that
16  wasissued is issued by the transfer agent. Common stock. 16  you do for StratoComm, but have yon played any-rolein
17 Q Okay. Does the companj have any prcfcn:gdv stock? 17 .creating any of StratoComm’s products?
18 A Itdid fora short period of time. And Idon't — 18 A No. I'm very boisterous though on thé products.
19  [may hzvc sent those agreements via e-mail. Rogertoldme | 19 Q Yos are vexry boisterous. What do you mean?
20  he dadn‘t have themn. And thcywcrc preferred sb:)ck atan 20 A [would like to be more involved.- For instance, we
21 offcrmg of $1 a share that went to 2 select group, of 21 justrecently gota patent fora helium feed. On any of the
22 shamholdcrs 4 22 press releases, so you all know, I have never — and it's
23 Q About yrhen was that?. ‘23 been part of my — what youwrcall it, issue with Roger —is
24 A »Whmls_taﬂcd.upunnlamun(j~wcll.'m§y‘w 24 . that l.would ncver get to sec the press releases before they
25  been going on for about five months, six months. And then 25" came out, with the cxccpdoﬁ of one; where I finally got
14 (Pages. 50 to 53) -
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technology, and I've used that as a base somewhat, although 1

Page 62 Page 64
1 inforx;ution right now, but we're mainly current most of the 1 don't completely agree with the report, [ did not have
2 time with our financials and quarterly statements, 2 znything to do with the report other than — in fact, my name
T3 Q Okay. 1 asked you before whether you have any role 3 wasn't even on the report as director of investor relations.
4 in creating StratoComm's products, but could you deseribe fgr 4 Just five ninutes before it went to print, [ complained o
5  meyoor understanding of what StratoComm's productsare?l 5  Roger, "Why isn't my name on this rescarch report?”
6 A Okay. We have three products. Thisisall tomy 6 Q Five mionutes before you'complained why was it in
7  knowledge on what I have done on my own discovery. Idomy | 7 there or why is it not in there? '
8  bestto do as much research as possible without direction of 8 A Well, when 1 got the research report sent
9  thecompany. I'm hat independent about that. 9 clectronically and I read it, my name wasn't on it as
10 This is, to my knowledge, what we have. First we 10  director of institutional r;:ladons, and ¥ kind of ﬁippcd
11  have an interim system. An interim system is a system that's 11 out Isaid, “Why isnt my name on here? I'm invelved and |
12  pitonatower, [ don't know how many hundredsof feetinthe | 12 belped you™ And in the last minute they putiton. And
13 sky. Andthe interim system was a - It me slow down 2 13 it'salways been an ongoing issug with me and Roger.
14 Jittle — it was z'syswm to prove that we had product, to 14 Q Okzy. Back to StratoComm’s products.
15  show that we had somdhing. A proof-of-concept system is 15 The tethered system, is that also known as the
16  what it was labeled as at the company. This is a system, 16  telecommunications transitional sys:em, or TIS?
17  again, to my knowledge, and F'm pretty accurate this is troe, 17 A Yecs.
18  according to Rob and Roger. ' 18 Q Okay. And has StratoComm sctually built one of .
19 : We have a systern up and running in Cameroon. It's 19  those?
20  inthe Roman Capital compound, and according to William 20 A No.
21 Tyler, and this was not directly — but the letter wasn't 21 Q What has StratoComm done in connection with tha
22 pointed to me, it was given to Roger saying what he's 22 A To my knowledge again, 'm not involved cnnrc!y
23 accomplished. Twenty hospitals. I don't know if you've scen 23 too much with this other than what 'm wld. We have
24 thatletter, all that. 1thought that was a pretty good "} 24 supplied 2 purchase order to the Department of Army, the
25 lemer. 25  Department of Navy, ILS, to purchase an acrostat in the
Page 63 Page 65 i
1 So the system is working and operational. When { 1 Hunsville and the Redstone Arsenal l@ﬂ in Huntsville.
2 came back — because we had to start paying back thenotes. | 2 I'm not sure if that contract is stilt in ¢ffect. Nobody's
3 When I came back, I was gening a lintle firther — [ don't 3 toldme DPveasked. It was for $1.8 million to purchase
4 want to go in too much detail, but this question. 4 theaerostatand to bave it shipped over to Cameroon to
5 We had the interim system, and then now that we 5  replace the interim system, which is something were
6  have an interim system, we have a licensing agreement. We &  desperately wrying to doright now.
7 have a license agreement with the Cameroon tekecom industryf 7 Q Okay. And what about the stratospheric system.
8  We have frequency allocations, and we have a tower at preseny 8 You said that's not approved or anything.
9 thatachually works. People actuslly using it though a 9 A Ttbasonly test flights. Well, wehada
10 little behind in billing. 10  relatonship with Lockheed Martin for a short time. Aod,
11 ﬂmttowcrwcmmdmwplaccthhaﬁ”s‘sysm' 11 agam.onlywhaxlmadﬁompmssr;lcasaaudbckhwdan
12 whichis a ransitional system, which is-a tethered system, 12 SwawComm were supposed to jointly ~ had a product -
i3 which will increasc the subscriber base substantially. 13 agreement which was to develop stratospheric test flights.
14 And then the stratospheric systern which is 2 system 14  AndIdon't know why that contract went — according to
15  thatis stationed — kept in an area covering about the size 15  Roger, we canceled the contract, but I've never been able to
16  of Texas, but that has not been approved by any aviation 16  verify that g
17  regulatory agency or other. And it’s pending test ﬂfgh‘t& 17 Q Okay. Has StratoComm designed 2 stratospheric
18 What I know about the stratospheric systemiswhat | 18 system?
19 Iread in the rescarch reports. I'm honestly a little more 19 A Well,we bavc intellectual propeity: We have —
20  focused on the tethered system. 20 acmally nobody has ever put an airship 65,000 feet — to my
21 Q Okay. When you say "research reports,” whatare | 21 knowledge. Maybe military, [ don't know. But nobody bas §:
22 you ref&ring to? 22 ever put an airship 65,000 feet 1o shoot a signal. It's A
23 A Well, there was a research report independently 23 never happened. We are frying 1o be the first B, again,
24 doneby Cry;tal Research. And that described that 24 Rob Phillips and [ are focused now strictly on TTS to get
25 25  thatsystem up and running and create the value for the

17 (Pages 62 to 65)
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Page 74 Page 76
‘1 Q 1don't know. You telf me. 1  company with the assistance of Crystal Research. Based on
2 A Imean— 2 the compensation of cash, it was $40,000, and 300,000
3 Q You also have before you Exhibit No. 58. 3 wamants for sexvices or trade — and printing costs.”
4 - A Yeah It'svery comparable, but they're — Item 58 4 Q  So how is that independent?
5  Iveseen. 5 A Somewhere it says — sormewhere in this report, [
3 Q Okay. When did you see Item 582 6  don't recall where, but it says that ~ it's prepared by
7 A Three days before it was printed. i 7  StratoComm with the assistance, but “has not independently
8 Q Aaond is this the rescarch report that you referved 8  verified such information.” I misstated that, I'm sormry.
9 toalithe while ago? 9 Q Okay. ) ’
10 A Yes. 10 A But{was told by Roger, again, that thiswas a
11 Q Okay. Have you ever given 2 copy of Exhibit58, | 11  non-biased report. :
12 the research report, to StratoComm investors? 12 Q Okay.
i3 A Yes. 13 A And to my knowledge — v
14 Q Okay. How often? 14 Q It was a non-biased report? ‘
15 A Al together 20 times, at the most. 15 A Oh,yeah. There's a lotof risk factors in this
16  Q Okay And— . 16  Some things that, you know, some investors don't like to see]
17 A Excuseme, 'msorry. Somy. Ireferred themto 17  Thecosts are in here such as — bas passed with the Attomey
18 thesite | 18  Generaland the SEC.
19 Q You referred them to the — 19 They put all the risk factors in. [ thought the
20 | A To the site, yealr. § would never actally — 20  report was rather accurate. Except —
21 Q To the Crystal Research website. 21 Q Okay. You are pointing te Exhibit 53.
22 A Yesh 22 Now, you've talked about 582 Do you recognize
23 Q Okay. Can yon think of specific instances in which | 23 Exhibit 532
24  you'vedone that? . . 24 A This isa hard question to answer. Everything here
25 A Eric Richmond, Dr. Bardelas, Dr. Kim. It's not the 25 Imogn'mebmuselmditinotbcrrcpons,but!hcody. ’
Page 75 Page 77
1 mmin sharcholders, the people that we sold restricted stock 1 time { ever saw any information without my wame on itasa
2 to. Somc others that could buy possibly. 2 director of the company, was the draft of the research I
3 Q Okay. 3 report, which originally I thought this was just by looking
4 A P'm ot saying just about everybody, but Fused it 4 atit, because it seemed to be comparable.
5  asaselling tool. ’ 5 Q Okay.
3 Q And when you say "used it as a selling tool,” can [ A This apparently was - [ don't know who -wrote this.
7 you describe that a little bit more? 7 Iguess this came from | guess Rogerand the technical
8 A Tused it to talk about it, to describe our 8  officers. Butl had no —
9 company, and the legitimacy of our company, what we have, koo Q Roger and who? )
10.  was an indepeadent rescarch report:. I'monot aware of how 10 A I'msorry. I mumblea kittle bit. Technical
“11  much it cost us; although i's about $60,000,0r some stock. | 11 officers.. 1 did not write anything in this report. No, I -
12 With this report, T had no input whatsoevér from 12 dido't write anything in this report, other than read them,
13  the beginning of time until now. ' 13 apd I'm sure a better word, go ballistic, because my name
14 Q Okay. When you say'it's an "independent research | 14 wasn't listed as a director. ' : .
15  report,” whatde you mean? 15 Q Okay. On Exhibit 53; have you ever seen parts of
16 A Independent means that they made their own opinion. | 16 that docnment in other forms? :
17 Q They made their own opinion? 17 A More than likely, yes.
18 A Oh, yeah, yeah. If you read — I believe - yes, 18 Q Okay. Can you describe that —
13 ifyou read the last page, Ms. Leete — 19 A" We have like a snapshot brbchme, so [ guess some -~
20 Q Okay. 20  ofthatisfrom here. A PowerPoint presentation. -I'm not
21 A Itson ltem 58. 21 really I dop't think I've ever sent anybody really a
22 Q Okay. 22 PowerPoint presentation, I don'tbelieve in them. Its
23 A "Legal notes and disclosures.” 23 useless. And they are propaganda tools. I've seen bits and.
24 Q Yes * 24 pieces of this in letters.
25 A “This report has been prepared by StratoComm or the | 25 No, I've never seen this document.
. SRR
20 (Pages 74 to 77) ¢
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Page 78 Page 80
1 Q When you refer to a "snapshot brochure.” 1 - when you tke restricted shares and yon swap them with
2 A Yes 2 somebody for free-tading shares.
3 Q What is that? Can you describe that? 3 Charles A who is a client of mine fora very
4 A Yeah It'sone page, a one page like "slick” that 4 long time and a close friend, swapped me 125,000 shares fo.
5 we have on the company. I hate to use that word. But itsa 5 100,000 shares. Which I sold and reported — we'll get into.
6  onc-page like snap brochure it's called. Back and forth in 6  thatin a second —and I reported to you and to StratoComm
7  color and legible, and — ) 7  thatsold them for around $10,000.
8 Q Heavy paper, color, that kind of thing? 8 Q When?
£} A Yeah. Ijusthave it clectronically. I barely use 9 A Throughout June 9th to July, on my Jeave of
0 it 10  absence, from June Sth 1o July 15th.
11 Q Youbarely use it? 11 [ bad a problem with that though. Just recentdy {
12 A [barely use it. When [ sold stock and when 1sell 12 found out that when we sell, when an insider of a director
13 stock, I would usually refer them to rescarch reposts on the 13  sells shares — [Ve been goingtpmughquhcﬁmde“dmmc
14 website. [ wasn'tt00 —and then [ would give them whatever | 14 SEC with EDGARS online, and | have the proof here. I hav.
15  internal informationd was allowsd t0 send. 15  been trying to file this — Form 47
16 Q Okay. When you say "internal information,” what doj 16 Q Formd.
17  yonmean? B A And o disrespect to the SEC, but P've gotten 10
18 A Copics of letters, things of that nature, the 18  pass codes, 20d Friday I had it 21l ready, 2l written down,
19 ‘“non-disclosure agreements and things of that nature. So i 19  and I got timed out. So [ have my pass code, and I've got
20  didnt —when I talked to people, I really didn't have to 20 CIK codes. But the SEC has yet to have it. That's what P'm
21 scadioo much information. Iwould just talk tothem. And | 21 going to do tomorrow, more than ikely. 1 tried — [ really.
22 these are clients I've had for 15,20 years. So they trust 22 mied to getitdone Friday because [ realized [ may have an
23 me. 23  issue with that.
24 Q Okay. You can set aside Exhibits 58 and 53. 24 Q You produced to us a form with a handwritten
25 THE WITNESS: Couldlask youaquestion? Doyou | 25  filled-out report. ’
Page 79 Page 8i
1 know what this is? Have you seen this before? 1 A Yes
2 MS. LEETE: Ican'tanswer that question, Mr. 2 Q  Yes, you did. Yon did-
3  Danrg 3 A lhavebeenuying—
4 MR. MERKIN: Ican't answer that question. 4 Q Is that the form yon've been trying to file?
5 1 can't writz on any of these things, right? 5 A Yeah. Actally I'll do it tomomrow or today if 1
6 MS. LEETE: Right Pleasc don't. Please don't 6  getoutin time. I want 1o go see if I can resolve that,
7 THE WITNESS:  won't 7 because [ still can't file it It’s driving me crazy.
8 BY MS. LEETE: 8 Q Okay. Now, you say you swapped with Mr. Atkins.
9 Q Okay. Mr. Danzig, have you personally ever owned} 9 Was it 125,000 of your restricted shares for his
10  any StritoComm stock? ' 10 100,000 of his free-trading shares?
1. A Yes 11 A Yes
iz Q- When? ) 12 Q Okay. Aod how did you accomplish that?
13 A’ Lwas given.one million sharcs December — on or 13 A Dwrote hima letter. He transferred the shares to
14 around December 16,2009, ‘ 14 me through the transfer agent, and I transferred sharcs to
15 Q Oksy: And what did yon do with those shares? 15  himthrough a transfer agent.
16 A personally-have. 575,000 shares left. 16. Q Did you exchange any cash with Mr. AfJJJJ
17 Q Okay. 17 A Oh,no. Tve never exchanged cash with any
18 A ldid an equity swap, which means during my course, | 18  clients. ’
19 when I was gone, and I researched this to the best of my 13 Q It was jost the shares.
20 knowledge to make sime it was legal. When I was gone, [ 20 A Yes. [have never done anything like that.
21 needed rn_dncy. The company was not paying me. | equity 21 Q And when you got the free-trading shares, where di
22 swapped — 22 you deposit them?
23 Are you aware of what an equity swap is? 23 A Into my Raymond James account.
24 Q No, ple;ise explain. ‘ 24 Q And you sold them throngh your Raymond Jameg
25 A An equity swap is when you take free-trading — 25  account.
B

21 (Pages 78 to 81)
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Page 102 Page 104
1 Let me go a step further here, Ms. Leste. 1 A Yes
2 All this here, I've never seen this. This is to 2 Q Does anybody else use that e-mail account other
3 the company. No. 3  thanyou? -
4 Q You can set that aside, Mr. Danzig. 4 A Ft’s been - that's the reason why Fdon'tuse it |
5 A This ! definitely did not see, because all 5  sometimes. Ir's been somebody — I don't know who, the
6  documents — this is opening the office in Geneva. This s &  administrator or Roger - has access to the e-mail accoumt.
7  the firsttime. 've never seen this, 7 Q Okay. .
8 Was 1 supposed to have received this from the SEC? 8 A They have access. So there have been times I've
9 Q 'Well, we seat it to the company. And theo it's up 9  gone 1o my mailbox and my mail has been opened without me
10  tothe company to comply with the subpoena, however, the] 10  openingit
11 company does. 1 Q Okay.
12 A Okay. Yeah, I'm reading all the smff about 12 A And the other reason why it NI 1<t
13 backbone, telecommunications — the first time I've everscen | 13 {always—just so youknow. Whea [ got &-mails into
14 this. ‘ 14 StatoCommnet, everything defauteed tof N = i
15 Q Okay. Soltakeit from your answer thatyondid | 15 it came to CDanicl, it went ol N Bu: 1 didn't
16  not participate in any scarch for documents responsiveto | 16  wantanybody going through my o-mails.
17  thatsubpoens. - 117 Q. Okay. So anytbing sent to CDanzig@StratoComm.net
18 A Absolutely zero. 18 pot automaticalty forwarded o -
13 Q Okay. . 19 A Copicd.
20 (SEC Exhibit No. 70 was marked for 20 Q  Copied to i
21 identification.) 2t A Ubhuh ) .
22 MS. LEETE: Mr. Danzig, { am handing you a documen} 22 Q Okay. And you say that on some occasions, you
23 that the Court Reporter has just marked as Exhibit No. 70. 23 wouM go into your In-box at Chanzig@StratoComm.net and some;
24 BY MS. LEETE: : 24  messapes had beea read that you had pot read?
25 Q Ifyou'll take 2 moment and look over that please. | 25 A Sometimes. Ididn't go into the account too much.
Page 103 Page 105
1 A Okay. July 8, 2009. 3 Q Do you kuow who has access?
2 Q Exhibit No. 70 is a seven-page document. The first 2 A Roger and whoever the administrator was at the
3 pageis an e-mail from Roger Shearer sest Wednesday, July, 3  time. Office managers.
4 2003, at10:21 am. to CDanzig@StrateComm.net. Thesecond 4 Q Okay. Would that be Kim Van Wormer?
5  pageisaletter dated July 7, 2009. Then there's several 5 A Yes, she has acoess but any time she's accessed the
6 pages listing names and addresses. Thelast page has *Total | . €  account, I gave her permission. So when we were doing the
7 listed, 6,083,100 shares total.” That's on the last page. 7 search for you, I was having so many difficulties, so I gave
8 Have yon had a2 moment to look over Exhibit 70, Mr. 8 . her my pass code and 1 allowed her to. )
S Dauzg? ) - 9 Q  Axd how do you know that Roger Shearer bas access?
10 A Yes: 10 A Hc'sthcadministator.
11 Q Do yourecognizeit? 11 Q Oh, he’s the—okay.
12 A Yes. It'sbeen awhile. 12 A~ OfNetwork Solutions.
13 Q Okay. Whatisit?. - 13 Q The administrator in the sense of like ;:omputer
14 A Itsaletter from Roger, copied to me, telling me 14 administrator. '
15  exactly who was getting shares delivered to them that were s “A  Oh, he's the'boss, so he's in charge of all pass
16 purchased. 16  codesand smfTlike that. -
17 Q Okay. 17 Q All right. Now, turning to the next page here.
18 - A Tromemberitbutivsnotthat- 18 The letter dated July 7, 2009.
138 -Q  Okay. Let's go back to the first page of the 19 Have you sees that before?
20. exhibit for a minate. : 20 A Irememberit Idontrememberitin detail. Of
21 A Okay. . 21 courseI've seen it Idon't remember reading it -But [
122 Q Ineglected to say before it’s got my name at the 22 read it but [ don't remember -
23 top because ! printed it from the e-mails that yon produced. | 23 Q Okay. Acd then the group of names and addresses --
24 The address there "CDanzig@Stré(oComm.neL" 24 listed on the next several pages.
25 1s that you? 25 A- Right

27 (Pages 102 to 105)
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5 Page 110 Page 112
1 Q Okay. When you say "shares that he controlled.” 1 isone of my angry letters, upserting letters, so I got very
2  what are you referring to? ) 2 personal thae. 1apologize ta the Commission. There’s some
3 A He was referring to Priority Access shares. 3 swff here that probably wasn't appropeiate. But okay.
1 Q Priority Access shares. - 4 Q Okay. Exhibit No. 71 is a five-page document. The
5 A And for the record, Priority Access, I don't have 5 first page is an e-mail from Roger Shearer sent Friday,
6  anything to do with Priority Access. 6  September 18,2009, at 12:46 pra, oo [N Ao,
7 G Okay. 7 printed with my name at the top because I printed it from the
8 A Omcrmz'znhqw!dmeﬂmumshamswmb.cing 8  e-mails that you produced.
9 sold. They would be directed. They-were shares that he 9 So, Mr. Danzig, is | y-+*
10  contvolled in Priority Access. [have never collected any 10 A Yes.
11 money from Priority Access. 1didn't get involved in 11 Q Andisthataddressed
12 Priority Access. 12 A Yes
13 Q You've never collected any money from Priority 13 Q And does anyone clse have access to that e-mail
14 Access? 14 account?
15 A ForPriority Acces 15 A Ne
16 Q For Priority Access. 16 Q Okay. There are a conple of e-mails {n the chain
17 A 1had nothing to do with Pricsity Access period. 17 bere. What I wanted to ask you about was, on page 3 of the
18 Q Okay. Did you ever seif shares that were — sell 18 c-mall, the last paragraph, the first seatence says, “There
19 ’ StratoComm shares that were owned by Priority Access to | 19 was value created by way of 15(C)211 which you implemented.
20 investors? © 20 What does that refer to? |
21 A Theanswer to that question is I don't know. 21 A 15(C)211 is when you merge a stock, your stock, :
22 Q Okay. What do you mean? 22 comnmon stock, they make it available for trading on the ;;mk
23 A [don‘tknow. Idon't know where Roger would take 23 sheets. It was registered proparly. Everything was done
24 the shares from. He would say — maybe on one or two ) 24  right. The reason why he did a pink sheet listing was for
25 contracts, I can't recall which ones, but 'm sure there's 25  credibility purposes, to show they were  real company and
i %
Page 111 page 113 %
1  one or two contracts that say "These sharces are coming from 1 actually created some liquidity, some value for the i
2  Priority Access.” But [ was never really told where they 2  sharcholder.
3 were coming from. I's been somewhat of 2 dispute where the | 3 To my knowledge, 2 15(C), and I don't remember the
4 shares are coming from, Priority Access or the treasury ;)f 4 peoplewhodidit down in Florida, but 1 have spoken to them
5  the company. 5  several times. All the paper was dong, so that [ belicve was
6 Q So you would sell the shares and then Roger would &  done properly.
7 decide where the shares are coming from, is that correct? 7 Q Okay. Well, you said a merger in there somewhere?
8 A Absolutely. 8 A 1don't know the whole defmition of a 15(C)-
9 Q Okay. You can set that aside. 9 THE WITNESS: Do you understand 15(C)2112 Ina
10 (SEC Exhibit No. 71 was marked for 10 merges, what youdo is — o :
11 identification.) ) 11 BY MS. LEETE: .
12 MS. LEETE: Mr. Danzig, | am handing you what's 12 Q  You can assume that he does, but he-doesa't need to
13 been marked as Exhibit No. 71. 13 answer, _ :
14 BY MS. LEETE: 14 A Okay. Well,a IS(C)211, to my knowledge. is when
15 Q I you'li take 2 moment and look over that. 15 you-- for lack of a better word — register the stock 1o —
16 A Can [ have a minute to read it? 16  not register, but you are able to sell the stock on the open
17 Q Of course. Take all the time you need. 17  market. '
18 A This is more of a personal letter, but okay. 18 And that was something that he had been plznning
19 A Okay. . 18 for awhile, but we had no idea what price it was going to
20 Q It's apretty long e-mail, Mr. Danzig. My 20 open-up at, or what price it was going to g0 al.
21 questions are going to be at the bottom of page 3. It may | 21 Q Were you Invoived in tb;adecision to list
22 carryovertopage4. : 22 StratoComm on the pink sheets?
23 A May Iread it? 23 A Absolutely noto =7 - S
24 Q Yes, go right ahead and take ail the time you need. | 24 Q Okay. Do you know when StﬁtoComm started on they
25 pink sheets? A . I

N
oW

A I'mrather angry with this letter obviously. This

29 (Pages 110 to 113)
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Page 114 Page 116
1 A A ycarand a half ago, two years ago- 1 “pounding.” what it means here, Rich and St 100k that
2 Q The fall of 26072 2 sharcholder listand they just annihilated it
3 A 1guessso. [don't remember what it is. Honestly 3 And, of course, | stopped that, but contacting
4 1dont recall the exact date. Approximately two years. 4 people, it was a battle for StratoCormmm. Basically ~1
5 Q Okay. You continue a couple of sentences down 5  didn'tsay this at the ime, because they were just
6  there, it says, I didn't do all that bad goisg back to a 6  obliterating the stock. '
7  sharehokler list that was dead for years and pounded by Ricly 7 Q You said, "When I came back to StratoComm.™
8 andSm” 8 From where? '
9 What does that refer 167 9 A Wel, { consulted for U.S, African Ventures.
10 A We had a sharcholder list. Everybody was extremely 10 Q Earlyin the decade.
11 disappointed with StratoComm when I got back there in 2007. 11 A Yeah. And when [ came back, | came back and —1
12  We are not allowed to solicit the open public. We are not 12 came back for the purposes of — [ believed in Roger. |
13  allowed to send evmails out. The only persons that could 13  believe in — I still believe in the technology.»
14  provide us with a source of fimds that kept the company 14 As you know, there's been a change in management.
15  regenctated, back going, which is what I wanted to do, was to 1S  I'mnot being sour on Roger. hjustséngfkind of
16  go to the existing sharcholder list 16  happened.
17 The existing shareholder list — excuse me so much 17 * Q Overon page 4 of Exhibit No. 71, the third and
18  for some of the language in here — okay, 1did have two 18  fourth sentences. "1'm calling everybody in Philly and T
19  glasses of wine before | wrote this. So I fecla little 19  reaching out. The doctor ded very enthasiastic to say
20 guilty there. But what I meant by "Rich and Stu” - Rich and 20  theleast.” What does that refer to?
21 Stu were two former stockbrokers that had worked for Roger | 21 A Okay. This is a good question. Dr. KfJJjjzs you
22 directly, and that | had consulted for. Richard Linz and Stu 22  know, is a big investor in the company, And he's a real
23 Miller. Very bad guys. And they took the sharcholder list 23  great guy. He's someone 1 contact to label him as the savior
24  from StratoComm and they, for kack of berter words, 24  of StratoComm.
25  prostintted all over the place. 25 Eric R~ to wes 2 sharcholder ve known
Page 115 Page 117
1 Why I leRt Roger in — 1 since 1998. When I got back into the picture, Eric was
2 Q What do you mean by that? 2 ecstatic, and said, "Oh, thank God you're back.” "Do you
3 A They just took it and sold themn anything they could 3 Inow anybody I could fecommend? and he recommend Robe]
4 sell them lunderstand they — I don't know what issues 4 i > thén Robert Q) recommended Dr. K in New
5  they have, but they were very — they mistreated Roger, and 5 Jersey. '
6  very unair to StratoComm. 6 1 met with Dr. KJJHe was awfully credible,
7 Q You mean they sold other securities or StratoComm{ 7~ cxtremely intelligent. And he's been very, very, very
8  securities? 8  helpful with StratoComm and where it is'right now. He calls
9 A . They took the StratoComm Im surc. 1don't know. S meevoryday. i
10 When I ot there, they weren't doing anything. Whatthey did| 10 Q Okay. This time here — let's sce, the e-mail is -
11 with Rogu'bdwacn 2000 and 2004, I don'tknow all the 11 September 18, 2009. Is l!x;t when yon first made contact
12  stogies, but | know that they had access to-our sharcholder 12 with —on or about — ’
13 list. Whenthey left Roger, they took the sharcholder list 13 A Late summer.
14  and would sell them anything they could sell. 14 Q ‘Late summer 20092
15 Q Okay. ' - 15 A Yes . ) )
16 A When 1 left Roger, I gave him a commitment that [ 16 Q You first made contact with Mr. b | . B
17  wouldn't call any shareholders of his. I wouldn'tand I 17 A IVeknown him just about 2 year, yes.
18  neverdid. Ididn't bother anybody. Ididn't bﬂng them to i8 Q Okay. You canset that as:de_
19  anydeals. Iplayed by the rules. 19 (SEC Exhibit No. 72 was mzrked for
20 When I came back, the 15(C)211 pmwdcd some source | 20 identification.)
21 ofliquidity for some sharcholders, and 1 bad never told any 21 MS. LEETE: Okay., Mr. Danzig, I am handing you 2
22 sharcholders to sell stock or buy stock. That's their 22 document that's been marked as Exhibit No. 72.
"23  decision. I wouldn't tell them to sell their stockstobuy - 123 --BY MS.LEETE: -
24 StatoComm stock. My projections were it could go up, it 24 Q Ifyou'll take 2 moment and look at that.
25 mightgoup, it would hopefully go up. Butas faras 25 A This was approximately a year ago.
30 {(Pages 114 to 117)
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Page 130 Page 132
. 1 Q Yes, you can set that aside. 1 the stock’s done.
2 (SEC Exhibit No. 74 was marked for 2 Q Okay. i
3 identification.) 3 A So you can buy and sell it through ETrade, but you
4 MS. LEETE: Mr. Danzig, I am handing you a document 4 can't put certificates in, which doesn't make any sense 10 me
5 the Court Reporter has marked as Exhibit 74. 5 aall.
3 BY MS. LEETE: 6 Q Okay. But you said Scottrade will accept the —
7 Q Take 2 moment and look over that. 7 A Some do. Some branches do and some don't.
8 A Ckay. 8 Q Okay.
9 Q Mr. Danzig, bave you had 20 opportunity to look 9 A It's been a big problem for us.
10  over Exhibit No. 747 10 Q And you said Raymond James, some do and —
11 A Yes 11 A Tomy knowledge. They took my stock. Thavea
12 Q Do yon recognize it? 12 relationship with them.
13 A Yes 13 Q Okay. Now, if you read there in the message from
14 Q 1should say it's 2 one-page exbibit, my name at 14 Kee Haskins to yoit and Mr. Shearer there that was dated
15 the top, from Roger Shearer, sent Thursday, November 5, 2009 15 Thursday, November 5th at 1:41 pam. The middie of that
16  at'1:48 p.m. to Kee Haskins and Craig Danzig. 16  paragraph there, it says, "The problem is that the DTC has
17 Okay. What is it? 17  listed the stock as nan-transferrable. Just talked to
18 A It’s a letter stating that he was having problems 18  Fiorida Atlantic Transfer about the problem. They dor't fee
19 geming the stock to trade. 19 thatit's their problem. Will not call the DTC.™
20 Q Okay. Who is Kee Haskins? 20 Do you know what that's all about?
21 A Kee Haskins was a stockbroker who was rocommended 21 A DTCisthe way of transferring stock
22 o me by Chasles A} who we calied "Charles Pink." He's 22 electronically. And Florida Atfantic never had the ability
23 avery good friend and a good clieot of mine. 23  todothat Pacific does, that's why [ was so happy with
24 Q TI'msorry. Youawadcnaﬂu»."cmﬂs 24  ‘them. Heisnot the sharpest guy in the world, to be honest
25  Pink"? 25  withyou. So he didn'tunderstand what he was talking about.
Page 131 Page 133
1 A Yes No,wecallhim "Pink " 1 What he spoke to Florida Atlantic Transfer is that
2 Q Oh, you call himn "Pink.” Okay. 2 they don't want o get involved in all this paperwork, and
3 A b 3 theyare rightfully 50 1 think. That’s just my opinion. T'm
4 his house. 'vemethis family. Had the pleasure to golf 4 not here to say the SEC orthe pink sheets are right. But
-5 withhim. "5 that’s an enormous amount of work that the pink sheet
6 He was introduced to us. He didn't really do 6  companics have to do now is to supply all this information to
7  anything forus. He couldn't get it done, but he was 7  prove how someone owned the stock to a private transaction.
8  frustrated, and he was trying to bave stocks that were free 8  It’sjusta lotof paperwork and the brokerage firms don't
9 wading putinto Scotrade. The problem that he was having,| 9  wanttodoit
10  Iike a lotof other companies right now with the SEC —~1° 10 And the transfer ageats don't do it, and it's left
11-- : don't know if-you're Eamiliar with this - has passed a 11 now!to the issuer, which isus. So it been a lotof -
12 ruling ihat the piok sheet companies have to — needed roore | 12 paperwork, kind of getting back to the dysfimctionality of
13 paperwork of where the stock had come from. 13 things. That's nothing we got with it. It's not just us.
14 1'was told there was 2 lawsuit between pink sheets 14  Itsall the pink sheet companies to my krowledge. A lot of
15  and the SEC over thissmff. Fhave not verified that. But 15  brokerage houses are not taking pink sheet stocks because of |
16 - thereare a lot of companies out there that won't take pink 16  this problem, unless they have verified proof that the stock
17  sheetstocks unless we provide them with a private placemen} 17  is not a counterfeit certificate.
18  memorandum ora copy of the restricted note. And itwasanf 18 Q Okay.
19  unbearable amount of work forus. And we stili have it,.its .{ 19 A Which we don't do anything like that.
20 still there. ) : 20 ‘Q Now, when you say here, "The problem — " [ mean
21 So ['ll recommend t0 somebody, "Find another | 21  youdon'tsay, I'm sorvy. Thee-mail written by Mr. Haskitg
22 stockbroker who will take it Because ETrade won't takeit | 22 says, "The DTC has listed the stock as non-transferrable.”
23 Scottrade does take it. Raymond James takes it. A lotof 23 . Do you know specifically what he's talking about? -
) 24 peopledon’t take it becanse of its pink shéen Notbecause | 24 A I 'have no idea what he's talking about. Maybe that
25  itsimproperly issued stock, because they want proofofhow| 25 they — well, what he's saying is, I don't know what he means
i

[9¥]
b
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information. He justdidn't getit.
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Page 134 Page 136
1 by the DTC and how he came about this, because he fully 1 So Pink basically told me, be’s not cutting the
2 didn't understand this. He told me that the transfer agents 2 mustard, and, you know, and § just stopped — we gave him 10
3 needed a private placement memorandum, is that there wasno} 3 accounts to inherit. We have thousands of people that don't
4 pnivate placement memorandums; so there is no private 4  lowwwhattodo.
5  placement : 5, Q Uh-huh,
& What they need is 2 one-page restriction letter and 3 A And'so we want to find — we still haven't found
7 acopy of their check or wire instructions and that would 7 somcbody to give them our sharcholder listzfndsay.'Hm
8  suffice. Andit’s been —~ you know, anybody else that's 8 here's our sharcholder list. Helpus. You know, do the
9 called me has gotten through it. -But it’s a jot of work. 3 invsmrwhﬁom.domismwmhw!mmyouwmtm
10 Q Okay. Well, you just referred to 2 one-page 10 do.” We haven't found that yet.
11  restriction letier. What's that? 11 Q  And bow did Mr. AffJJ] or Pink know Mr. Haskins?
12 A Well, we have ~ well, any time when somebody 12 A He'sa stockbroker.
13  bought stock, I'd give themn a ketter saying this is what they 13 Q Okay. You canm put aside No. 74
14  wanted the stock at, and it would be delivered in'30 10 45 14 (SEC Exhibit Na. 75 was marked for
15  days. And1was directed to do that by Roger. 15 identification.)
16 Q Okay. And that's the restriction letter — 16 MS. LEETE: Mr. Danzig, 'm handing you another
17 A Yes. That's the main thing, the main ploy you use 17 c-mail, this one marked as Exiibit No. 75.
18 10 scll the stock. i 18 BY MS. LEETE:
19 Q Okay. And you slso said that StratoComm doesnot] 19 Q  Take a couple of minutes and look over that.
20  bave a private placement memorandum, is that true? 20 Mr. Danzig, have you had a minnte to look over
21 A Weare working on one. We don'tdo it. We're 21 Exhibit Na. 75, which is a two-page document, an e-mail with -
22 trying 1o get it written up, we're in the process. | have 22 myname at the top, from Roger Shearer sent Monday, Novsrher
23 mevertold —Ivetold people we're planning on doing one 23 9,2009, at 4:19 p.m., to CDanzig@StratoComm.net?
24 mdhavcnonalkcdaboutnumbctsorznyissucsomthcrc,. 24 A Yes
25  but were working on one. 25 Q Haveyouseenubc{orét
Page 135 Page 137
1 Ray Lasky is doing his job. Rob is doing the 1 A Yes.
2 business model, and then when it comes to the stock, where 2 Q Whatisit? -
3 if's going to come from and how it's going 1o be issued is 3 A These were shares that were pending delivery.
4 the last thing. 4 Q Okay. What do you mear "pending delivery"?
5 Q Okay. When I first asked you who Kee Haskins is, 5 A Well, they are sharcs that were paid for and shares
6  yousaid something to the effect of "He's never done much foy 6  that were duc to people. And I wanted a list of people,
7w 7 because these people, § had either called themn and told them
8 A No. 8  the shares were coming, or people were calling in complainin,
9 Q What do yos meaa by that? - .9 they hadn't gotten their shares yet.
10 A Well, he was — we have a loof shareholders, Ms. 10 Q Okay. )
11, Leete, that don't know how to trade stock or don't know where | 11 A Its an order that he ultimately, I believe, sent
12 1o bring their stock. They are somewhat lost. Soasa 12 tothe transfer agent.
13 courtesy to them, I will talk to them and say, “Well, you 13 Q Okay. If you look down the left-hand side, about
14 know, you might want to go to ETrade.” 14 halfway down the page there, BSL Group, LLC.
15 1 can't telt them when to buy and sell their stock, 1S Who is that?
16  asitoldyou, I neverhave. I can't tell them to sell 16° A DanBemy.
17  securities. Butif they ask me fora broker, I can 17 Q Dar Berry.
18  recommend. We werg looking for one for a feng time. One 18 A Ibelieve.
15  that was credible and one that would call them and say, "Seil 13 Q Okay. Who is Dan ﬁen‘y’.’
20 StatoComm,” and do this. We were trying to find somebody | 20 A Dan Berry is an investment banker, very credible
21 with credibility. Its very hard out there. 21 guy. l‘}n somewhat friendly with him. And he tries to
22 So Pink recommended him. We went to meet him. 22 support our stock with his clients, bringing it to
23 Rogerand [ went out— I think Roger flew in and we methim. | 23 SpatoComm. . :
| 24 . Scemed like a nice guy, but lie wasn't oo sharp on the 24 Q Okay. What do you mean by that? -
25

A Well, he has a group of investors he talks to, and
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Page 230 Page 232
1 I'm going to be straight with you. When you ask me 1 rules. Evenifits a thousand dollars, by the way, Ms.
2 a question, I'm going to tell you what if's for. 2 Leete, its sull reportable.
3 Performance. My contract was all based on 3 1 seriously think that Roger wouldn't put cash in
4 performance on how much money [ would raise. Hedidntwagt 4 my account. [still think that was done cither wire
5 tweverdefineit as commissions. He defined itas 5  wansfer-and like I say, you might find out faster than
6 discretionary bonuses, and I accepted that. 6 me, but I will find out tomorrow. Tt actually ask him,
7 Q Ifyou'd turn to the pext page. It's hard to read. 7  "Howwerethose — " Tomy knowledge, everything he does ii
8 But the date on that is Febmary 17, 2010, 8  with a check, unless it's small money. ‘
"9 . A Thats the onc that wé‘nc now disputing, the 9 Q Okay. If you look on the next page there, 3137.
10 $50,000, whether or not it’s — 10 A The next page? ’
11 Q It's 550,008 cash deposited. 11 Q Yeah, the pext page. That appears to be a check
12 A Well, I don't think it's cash, because it’s 12  deposited of $5515.
13 impossible forhimto depositcash. | know for a fact this i3 Do you see that? s
14  was done with acheck. There is no way he deposited cash. 14 A Thats tny payroll.
15  1ts impossible. 15 Q That's your payroll. .
16 Q How do you know for a fact that it was done witha | 16 A He finally got it right once. They gotitright.
17 check? ) Y Q Olay. Is that the net amount of your payroli,
is8 A Because how's he — because he told me he did a 18 55015907
19 check. Oratransfer. These may have been wire transfers. 19 A $55120r $5015, yes. That's my net for cvery two
20  Because thore is no way this was donc with cash. 1don'tsee { 20 wecks, that's what I take home.
21 how he could possibly — if he did, I don't know wherc he got | 21 Q Okay. You can set aside Exhibit 91.
22 the cash from. But there's no way this was done in cash. 22 A Aspart of my testimony, | spent 2 fot of money —
23  I'mpretysue— 23 Ispentalot of money in dental, and it didn't work out to0
24 I don't know if you guys — 'm not being 24 well. Ispentclose to — [ have a lot of bridges, almost
25  distespectful. But { think you guys maybe are reading that 25  fourof them, and you can see my dentist is color blind. Some
Page 231 Page 253§
1 you see cash on the ticket, and it may be done as —I don't 1 of these are light and some of these didn't tum out too well
2 think Roger went to the bank and gzvctl\;:mﬁo,ooo cash. [ 2 for me, so I'm very upset and my tecth are Killing me right
3 would seriously doubt that He would never do somethinglikq 3 now. So that's why I wroge that. | spent quite a lot of
4 that 1oy money on dental. ‘
5 So § think that's — mean it's a wire or that was 5 (SEC Exhibit No. 92 was mmarked for
6  donc with a banker tcller check or a transfer. See Roger has 6 identification.}
7 the ability to transfer — if this is a bank invest, he has 7 MS. LEETE: Okay. Mr. Danzig, { am handing you
8  the ability to transfer money from one account to another. 8 what's just been marked as Exhibit No. 92.
9  There is no way that he had 350,000 — that he went to the 8 If you'll take 2 moment and look at that.
10 bank with 50,000 in cash. Nor would X accept thit. 10 BY MS. LEETE: R
11 Q -Okay. Batitisyour testimony that you didn't 11 Q Exhibit No. 92 is a series of transaction.detail
12  know howhe— 12 reports, Bates number CTTZ3276 through 3305.
.13 A Thavenoidea 13 A Okay. I
14 Q —how he was doing it 14 Q Have you had a chance to look through this quickly]
15 A lamassuming — and hopefully that he did it via 15 A Yes Goazhead.
16 checkor msfcr,‘but 1 would seriously doubt he would goto ] 16 Q Okay. They appear to be wire transfers in and out
17  the bank with §50,000 in cash. 17  ofyour bank account. .
{18 Q Okay. ‘ 18 A Yes.
19 A And take such a risk like that. [ don't think he 19 Q ‘This first page here, $2500 wire from Dr. BjjJll}
20 would do that. ) 20  onJune22,2010. i
21 Q .Okay. What do you mean "take such a risk like 21 ‘What was this for? .
22  that"? 22 A Bills, teeth. This was money he sentme. 1.
23 A Well, that would be — to my knowledge, and Fmnot | 23 actually owe him $15,000. ’
§ 24 2 banking expert per s¢ on'deposits, but when you start to 24 Q You.cl)wc him $15,000?
25  move cash around like that, $10,000 or more, I know the 25 A Uh-huh
R
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Page 234 Page 236
1 Q He's loaned you individually — 1 Q Same thing?
2 A Tony's a very good friend, a long-time friend of 2 A Yes. 1tli add up to whatever the $28,000 plus
3 mine. 3 the — I don't remember, we just talked about it, $28,000
4 Q Personal side loan of — 4 plus 13 — somchow it came up to 40.
5 A Yes, it has nothing to do with StratoComm. He'sa s Q  Okay. If1asked you the same question for afl the
6  very, very close friend of mine and he worries about my 6  wires from Maureen —
7 health and stwff, so he's been very, very handson. - 7 A Allofthem.
8 Q Itake it from your testimony today that you owe 8 Q Okay. Ifyou'd turn to page 3292,
9  money to various people. 3 A okay. Dr. i N
10 A Not that much anymore. | owe money to Tony 10 Q Okay.
11 H Tve paid off most of my debts that ] owed over 11 A That's part of — [ think it's the $2000. It could
12 the years. lincrementally pay bills, like an allotment. 12-  be 10, [2. He hasn't asked me to repay that. He just asked
13 Q Do you keep track anywhtlrc, like 2 chartora 13 me to pay me back — e
14 notebook or anything, the money you owe people? 14 Q  Well, that seems to be — as I ook at it, it looks
15 A No. 15  Like the same transaction. It's got the same transaction
16 'Q Ifyou'd turn to page 3273 16  number,so I'm not sure what that is. That may notbea
17 A Okay. 17  separate —that may be the same transfer dni we've already
18 Q P'msorry. What I said before, the money from Dr. | 18 talked about. It's akso got a date of October 7, 2008, 08
15 B ! think Isaid June 22, 2010. And that was wrong] 19 it :
20 That'sthe run date. I believe the date that this report was | 20 A Okay.
21 printed. 21 Q Do you know how much ;nonc}' - 1 think you said you
22 If you look — just to make sure the record is 22 owehim $15,000 — .
23 cleaned up, on the first page there, "SND date,” send date. | 23 A Ten, 15— .
24 A Right. 24 Q Have you paid anything back to Dr. _
25 Q 1believe that’s 98/10/07. 25 A No, be doesn't ask me for it back.
Page- 235 Page 237
1 A Yes. 1 Q Okay.
2 Q So-October 7, 2008. 2 A Itoldhim — he said, "When StratoComzh gets
3 Is your answer the same about the $2500 wire from 3 heaithy and you get healthy, pay me back.™ He's likea
1+ or. Bl 4 father. I'mvery, very close with him, 1talk to him
5 A Yes. It wasdone scveral years ago. 5  everyday.
6 Q QOkay. Then on page 3279, March 24, 2610,2 $5000 6 Q You talk to bim everyday.
7 wire from Manreen RfJJj 7 A Everyday. Almost everyday.
8 A There were a series of wires, and that was my moncy 8 Q How did you meet him?
9 that she was holding. o9 A Imethimin 1998. --—
10 Q That'sthe retrn of the money that we saw— 10 e e
i1 A 1t 3dd:'up to exactly what was in the check. She 11 .—- [ [ ] ]
12 Kepta very solid econd of that e, I
13, Q Ouay. e 13 R
14 A Shewas vcry«--. _ They | 14 Q Okay. Ifyon look at page3293.
15 are vcry, very detatled. And I explained to her what was 135 A Okay. This is when I sold those stocks. I believe
16  going.on with this, and shesaid, "Whyarcyou domg this?" 16  Isold SB00D worth of stock. .
17 “Nothing's wrong. You've held my money, send it back itme.} 17 Q Okay. This Lloyd McClellan wire is when you sold
18 Bui we have done no transactions, nor does the stock that - 18  thestock? '
19 they still have possessidn of have anything to do with this. | 19 A Yes
20 Ifsagiftand [ love them and care about them. 200 ° Q Okay.
21 Q Okay. 21 A Isold — yeah, was it McClellan? Yes.. It was
22 . A Andthat's why they gave it to me. - 22 Mike McClellan.
23, Q The next page 3280 is 2 $16,000 wire from March 24, 23 Q Okay. So you sold stock directly —
24 2010, from Maureen RjJJJ} 24 A Thiswas a loan, this was a loan. Thiswasn'ta
25 A Same thing. 25 stock sale, this was a loan.
60 {Pages 234 to 237)
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
VS, CASE NO. 1:11-cv-1188 (TJM/DRH)
STRATOCOMM CORPORATION, CRAIG DANZIG’S ANSWER
ROGER D. SHEARER, and AND AFFIRMATIVE DEFENSES
CRAIG DANZIG, JURY TRIAL DEMAMNDED
Defendants.

Defendant, Craig Danzig, by and through counsel, hereby answers Plaintiff's
Complaint in the above-referenced matter, as follows:

1. As to paragraph 1, Danzig admits that this paragraph sets forth Plainiiffs
stated basis for relief, but denies the allegations set forth as to him; Danzig
lacks sufficient information to form a belief as to the truth of the remaining
allegations therein, and therefore denies same.

2. As to paragraph 2, Danzig admits that some investors purchased
StratoComm stock; Danzig lacks sufficient informatioﬁ to form a belief as to
the truth of the remaining allegations therein, and thérefore denies same. .

3. Paragraph 3 contains legal conclusions and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he
lacks sufficient information to form a belief as to the truth of these allegations,

and therefore denies same.
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4. Paragraph 4 contains legal conclusions and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he
lacks sufficient information to form a belief as to the truth of these allegatiéns,
and therefore denies same.

5. Paragraph 5 contains legal conclusions to which no response is
necessary; as to the factual allegations, Danzig admits that he did not register
as a securities broker, but denies that he was required to do so or that by not
registering as such he violated any rule or regulation. Danzig denies the
remaining factual allegations contained in paragraph 5.

6. As to paragraph 6 Danzig admits that it sets forth the relief sought by
Plaintiff, but denies that Plaintiff is entitled to any such relief from him.

7. As to paragraph 7, Danzig admits that it sets forth Plaintiff's stated basis
for jurisdiction over this matter, but denies that he has engaged in any offense
or violation of the Securities Act of 1933 or the Security Exchange Act of
1934.

8. As to paragraph 8, Danzig admits that it sets forth Plaintiff's stated basis
for proper venue in this District, but denies that he has engaged in any
violation of the Securities Act of 1933 or the Security Exchange Act of 1934,

9. Paragraph 9 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Danzig denies the allegations of paragraph 9 as they relate to him.

2
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10.  Paragraph 10 contains allegations relating to the conduct of others; to fhe
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

11.  Paragraph 11 contains allegations relating to the conduct of others; fo the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

12.  Paragraph 12 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

13.  Paragraph 13 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a bélief as to the truth of these allegations, and therefore denies same.
Additionally, Danzig asserts that if there is an administrative order as alleged
in Paragraph 13, said order speaks for itself (although Danzig does not admit
the truth of anything contained in said administrative order).

14.  Paragraph 14 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

15.  As to paragraph 15, Danzig admits that he was employed by StratoComm
from in or about 2007 until in or about November 2010; admits that he was
initially given the title “Director of Investor Relations™ and later “Executive

.Director of Institutional Relations,” but denies any implication that by virtue of
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these titles Danzig held any actual authority over StratoComm. Danzig
admits that he is a resident of Boca Raton, Florida.

16. As to paragraph 16, Danzig admits the allegations contained in the first
two sentences and the last sentence. As to the allegations contained in the
third sentence, Danzig asserts that he consented to not seeking a license to
sell securities in New Jersey in or about 1996.

17.  Paragraph 17 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

- 18.  Paragraph 18 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

19.  Paragraph 19 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

20. Paragraph 20 contains allegations relating o the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

21. Paragraph 21 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Danzig denies the allegations of paragraph 21 as they relate to him.

4
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22. Paragraph 22 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

" Additionally, Danzig asserts that if there is a press release as alleged in
Paragraph 22, said press release speaks for itself (although Danzig does not
admit the truth of anything contained in said press release).

23. Paragraph 23 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Additionally, Danzig asserts that if there is a press release as alleged in
Paragraph 22, said press release speaks for itself (although Danzig does not
admit the truth of anything contained in said press release).

24. Paragraph 24 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
forma belieﬁc as to the truth of these allegations, and therefore denies same.

25. - Paragraph 25 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Additionally, Danzig asserts that if there is a press release as alleged in
Paragraph 25, said press release speaks for itself (although Danzig does not

admit the truth of anything contained in said press release).
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26. Paragraph 26 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he tacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Additionally, Danzig asserts that if there is a préss release as alleged in
Paragraph 25, said press release speaks for itself (although Danzig does not
admit the truth of anything contained in said press release).

27. Paragraph 27 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

28. Paragraph 28 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Additionally, Danzig asserts that if there is an Executive Overview as alleged
in Paragraph 28, said Executive Overview speaks for itself (although Danzig
does not admit the truth of anything contained in said Executive Overview).

29.  Paragraph 29 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Additionally, Danzig asserts that if there is an Executive Overview as alleged
in Paragraph 28, said Executive Overview speaks for itself (although Danzig

does not admit the truth of anything contained in said Executive Overview).

6
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30. Paragraph 30 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the fruth of these allegations, and therefore denies same.
Additionally, Danzig asserts that if there is an Executive Overview as alleged
in Paragraph 28, said Executive Overview speaks for itself (although Danzig
does not admit the truth of anything contained in said Executive Overview).

31.  Paragraph 31 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Danzig denies the allegations of paragraph 31 as they relate to him.
Additionally, Danzig asserts that if there is an Executive Overview as alleged
in Paragraph 28, said Executive Overview speaks for itself (although Danzig
does not admit the truth of anything contained in said Executive Overview).

32. Paragraph 32 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

33. Paragraph 33 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Additionally, Danzig asseris that if there is a preés release as alleged in
Paragraph 33, said press release speaks for itself (although Danzig does not
admit the truth of anything contained in said press release).

7
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34. Paragraph 34 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Additionally, Danzig asserts that if there is a press release as alleged in
Paragraph 33, said press release speaks for itself (although Danzig does not
admit the truth of anything contained in said press release).

35. Paragraph 35 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

36. As to paragraph 36, Danzig admits that he was employed by StratoComm
from in or about 2007; admits that he was initially given the title “Director of
Investor Relations” and later “Executive Director of Institutional Relations,” but
denies any implication that by virtue of these titles Danzig held any actual
authority over StratoComm. Danzig denies the categorization of his actions
as “aggressive,” and denies marketing StratoComm’s stock to potential new
investors, but admits marketing StratoComm stock to existing shareholders.

37. Danzig denies the allegations contained in paragraph 37; he does not

.recall the specific emails listed, but asserts that those emails speak for
themselves (although Danzig does not admit the truth of anything contained
in said emails).

38.  As to paragraph 38, Danzig admits being paid a salary plus a bonus, but
denies that the bonus was determined as alleged in the Complaint. Danzig
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admits that he did not register as a broker or become associated with a
registered broker, but denies that he was required to do so.

39. Paragraph 39 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

40.  Paragraph 40 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

41. Paragraph 41 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

FIRST CLAIM FOR RELIEF

42. Danzig re-alleges and his responses to paragraphs 1 through 41, supra,
and incorporates same herein by reference.

43.  Paragraph 43 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Danzig denies the allegations of paragraph 43 as they relate to him.

44. Paragraph 44 contains conclusions of law and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he

lacks sufficient information to form a belief as to the truth of these allegations,

9
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and therefore denies same. Danzig denies the allegations of paragraph 44 as
they relate to him.

SECOND CLAIM FOR RELIEF

45. Danzig re-alleges and his responses to paragraphs 1 through 44, supra,
and incorporates same herein by reference.

46. Paragraph 46 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.

47.  Paragraph 47 contains conclusions of law and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he
lacks sufficient information to form a belief as to the truth of these allegations,
and therefore denies same.

THIRD CL AIM FOR RELIEF

48. Danzig re-alleges and his responses to paragraphs 1 through 47, supra,
and incorporates same herein by reference.

49.  Paragraph 49 contains conclusions of law and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he
lacks sufficient information to form a belief as to the truth of these allegations,
and therefore denies same.

50. Paragraph 50 contains conclusions of law and allegations relating to the

conduct of others; to the extent that a response is required of Danzig, he
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lacks sufficient information to form a belief as to the truth of these allegations,
and therefore denies same.

51. Paragraph 51 contains conclusions of law and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he
lacks sufficient information to form a belief as to the truth of these allegations,
and therefére denies same.

FOURTH CLAIM FOR RELIEF

52. Danzig re-alleges and his responses to paragraphs 1 through 51, supra,
and incorporates same herein by reference.

53. Paragraph 53 contains.conclusions of law and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he
lacks sufficient information to form a belief as to the truth of these allegations,
and therefore denies same.

54. Paragraph 54 contains presumptions based upon matters that have not
been proven or admitted, conclusions of faw, and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he
lacks sufficient information to form a belief as to the truth of these allegations,
and therefore denies same. Danzig denies the allegations of paragraph 54 as
they relate to him.

55. Paragraph 55 contains presumptions based upon matters that have not
been proven or admitted, conclusions of law, and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he

11

MALMAN, MALMAN & ROSENTHAL ¢ 3107 STIRUNG ROAD ¢ SUITE 101 + FORT LAUDERDALE, FLORIDA 33312-8500 # (854) 322-0065



Case 1:11-cv-01188-TIM-CFH Document 25-13 Filed 04/04/13 Page 13 of 16
Case 1:11-cv-01188-TIM-DRH Document 8 Filed 02/06/12 Page 12 of 15

lacks sufficient information to form a belief as to the truth of these allegations,
and therefore denies same. Danzig denies the allegations of paragraph 55 as
they relate to him.

FIFTH CLAIM FOR RELIEF

56. Danzig re-alleges and his responses to paragraphs 1 through 55, supra,
and incorporates same herein by reference.

57. Paragraph 57 contains allegations relating o the conduct of others; o the
exient that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Danzig denies the allegations of paragraph 57 as they relate to him.

58. Paragraph 58 contains allegations relating to the conduct of others; to the
extent that a response is required of Danzig, he lacks sufficient information to
form a belief as to the truth of these allegations, and therefore denies same.
Danzig denies the allegations of paragraph 58 as they relate to him.

59. Paragraph 59 contains presumptions based upon matters that have not
been proven or admitted, conclusions of law, and allegations relating to the
conduct of others; to the extent that a response is required of Danzig, he
lacks sufficient information to form a belief as to the truth of these allegations,
and therefore denies same. Danzig denies the allegations of paragraph 59 as

they relate to him.
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SIXTH CLAIM FOR RELIEF

60. Danzig re-alleges and his responses to paragraphs 1 through 59, supra,
and incorporates same herein by reference.

61. Danzig denies the allegations of paragraph 61.

62. As to paragraph 62, Danzig admits that he was not registered as a broker
and was not associated with a registered broker, but asserts that he was not
required to be so registered or associated.

63. Paragraph 63 contains presumptions based upon matters that have not
been proven or admitted, and conclusions of law; to the extent that a
response is required of Danzig, he denies same.

64. Danzig denies all allegations in the Complaint not specifically admitted

“herein.

PLAINTIFF’S PRAYER FOR RELIEF

Danzig denies that Plaintiff is entitled to any of the relief sought in its
unnumbered paragraph on page 15 of iis Complaini, or in any of the sub-parts (A)

through (H) thereof.
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- DANZIG’S AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

As and for his First Affirmative Defense, Danzig asserts that any actions he took
- were taken on advice of counsel.

SECOND AFFIRMATIVE DEFENSE

As and for his Second Affirmative Defense, Danzig asserts that any actions he
{ook were taken based upon the reliance on others.

THIRD AFFIRMATIVE DEFENSE

As and for his Third Affirmative Defense, Danzig asserts that his actions were
exempted and entitled to safe harbor under the law.

FOURTH AFFIRMATIVE DEFENSE

As and for his Fourth Affirmative Defense, Danzig asserts that his actions were
taken without the required scienter.

FIFTH AFFIRMATIVE DEFENSE

As and for his Fifth Affirmative Defense, Danzig asseris that he was unable to
form the requisite intent due to incapacity.

SIXTH AFFIRMATIVE DEFENSE

As and for his Sixth Affirmative Defense, Danzig asserts that he had no authority
over the statements alleged in the Complaint to be false or fraudulent.

RESERVATION OF RIGHTS

Danzig reserves the right to amend and/or supplement his Affirmative Defenses

as may become appropriate.
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DEMAND FOR JURY TRIAL

Danzig hereby demands a trial by jury on all matters so triable.

DATED: February 6, 2012
Respectfully submitted,

Maiman, Malman & Rosenthal

3107 Stirling Road, Suite 101

Fort Lauderdale, Florida 33312-8500
Tel. 954-322-0065

Fax. 954-322-0064

Email: myles@malman.com

By: s/ Myles H. Malman
Myles H. Malman
NDNY Bar Roll No. 517307

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on February 2, 2012, | electronically filed the foregoing
document with the Clerk of the Court using the CM/ECF system, which will send

notification of the filing to those listed below.

By: s/Myles H. Malrﬁan
Myles H. Malman

SERVICE LIST

H. Michael Semler, Esquire
Securities and Exchange Commission
Division of Enforcement

101 F Street, N.E.

E. Stewart Jones, Jr., Esquire

Troy, New Yor

Email: bessetca@esjlaw.com

Washington, D.C. 20549 Counsel for Defendants StratoComm Corp.,
Email: semlerm@sec.qov and Roger D. Shearer
Counsel for Plaintiff Via CM/ECF Notification

Via CM/ECF Notification
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From: (I S

Sent: Thursday, March 11, 2010 4:14 PM
To: rshearer@stratocomm.net
Subject: Fw: Stock purchases

Robert Bowen

Cathedral City, CA 92234

tc! I
— Forwarded Message —~—

From: S I F
To: Bob Bowen <dearjebob@inbox.com>

Sent: Wed, March 10, 2010 11:10:47 AM
Subject: Re: Stock purchases

All shares on there way...

From: Bob Bowen
To rshearer@stratocomim.net

Sent Wed, Fegruary 10, 2010 2:08:03 PM

Subject: Stock purchases

1 purchased from stratocomm 200,000 shares on 12-17-2008, 400,000 shares on 1-7-09, and 200,000 shares on
3-10-09. I received the 2 certificates purchased on 12-2008 and 3-2009 in the same envelope and to this date i
still have not received the 400,000 shares that i purchased on 1-7-2009. Since the stock purchase has now been
over 1 year, please issue the 400,000 shares as a common stock without the restriction. I have attached the copy
of my check that i purchased the 400,000 shares with in the amount of $10,000 and the other $10,000 was sent
by wire transfer. I have also attached the correspondence from Craig with the option to purchase the same
amount of stocks that i have purchased at a purchase price of .05 per share. The first stock that I purchased on
12-17-2008, I had talked with craig by phone and he said the if 1 purchased the 200,000 shares that the
certificate would have an option to purchase the same amount in the future at .05 per share but the email that he
sent does not mention the option. I just asumed that that option was attached to the certificate, which it is not. I
would like to purchase all the options on my purchases for a total of 800,000 shares within the next month or so
as soon as i can finish all my tax work. You can reach me by phone at home untill 3-14@) IEREEERERENN . 1 will
be on my cell phone after that date at SRS - Thanks for your prompt handeling of this matter. Robert
E. Bowen.

SEC-Shearer-E-0011470
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From: 5

Sent: Saturday, October 31, 2009 12:52 AM
To: rshearer@stratocomm.net

Subject:

Roger,

Hope you had a good evening,,,rough week, lots of no's but then cme the yes's.

Regarding tonight, I can assure you that I didnt fabricate this private call...it was very real, kinda
scary and concerning to,,,what motive would i1 have,,,you paying me my 4,500 tomorrow...our
relationship is better than that, on the other please make that happen, every paycheck has a short
fall lately, please take care of that tomorrow, i really need it to make my move and I'm still
leaving plenty on the table. If didnt get this done i wasnt getting paid, there was no money,so
please do the right thing and keep me happy. i would appreciate that very much.

Ok, to business. I've promise a lot of people Cameroon. i've raised over 500K since I moved to
arkansas. Not a whole lot of money in four months, but it was the best I can do with limited
shareholder list, our past problems and a rough environment. I trust that you raised money as well,
at least 200 I would presume, so im not really sure mwhy we cant get to Cameroon and get that
system up. Everything changes once we do...Dr Kims people are ready once we get it up!!

I dont ever question your schedule, but you mentioned you were going to Alabama..my guess is
huntsville and bosch..if so, why? why waste time there, the deal probably makes sense for Sc, but
not now, we have no money, and no product, so why bother, it costs money to go there, and it
takes days to commute and leave. Switzerland, Madagasgar, libya, turk......all these plans and
hopfully sometthing someday, but to date just meetings. I have to constantly defend those
actions...actions i am anot reponsible for.

You should be strictly focused on Cameroon as I am. People dont care about Alains of the world,
your investor groups, which turn up nothing..not your fault, they're playing you, or you arent
being straight with me. Either is not good.

I want to get into system sales as promised. I want to be done with fund raising. Its not the
direction I want to go in and i dont want to start exploring other opportunities as i beleive in you.

Please give me a date of when you plan on gooing to Cameroon and how much we need in by
friday of next week.

I'm really trying to help you here. Ive been supportive and understanding, but the pressure is
getting to me.

Call me

SEC-Shearer-E-0016488
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V. 1:11-CV-1188
STRATOCOMM CORPORATION,
ROGER D. SHEARER, and
CRAIG DANZIG,

Defendants.

THOMAS J. McAVOY,
Senior United States District Judge

DECISION & ORDER

L INTRODUCTION

This is a civil enforcement action brought by the Securities and Exchange
Commission (“the SEC” or “the Commission”) against StratoComm Corporation
(“StratoComm”), Roger D. Shearer (“Shearer”) and Craig Danzig (“Danzig”). The
Commission asserts that the defendants committed securities fraud and registration
violations in the offer and sale of StratoComm penny stock. In this regard, the
Commission contends that StratoComm, under the control of Shearer and with the
assistance of Danzig, disseminated fraudulent public statements designed to portray
StratoComm as a successful company that had developed, manufactured and

sold sophisticated telecommunications equipment for tens of millions of dollars. However,

1
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the Commission asserts that the undisputed facts reveal that StratoComm had no
products, no paying customers, and no revenues; and that its very existence depended on
its ability to sell its securities to investors. The Commissioner further asserts that
StratoComm disseminated fraudulent statements to the public in three press releases and
a marketing document posted on the internet and distributed to potential investors. During
this same time period, the defendants sold millions of shares of StratoComm’s stock to
over 100 investors. Yet, StratoComm’s stock offering was not registered as required by
law. In addition, Danzig, who was in the forefront of selling StratoComm’s stock, was not
registered as a broker.

The Commission moves for partial summary judgment on the issue of liability for
each of its claims. StratoComm and Shearer have opposed the motion, but Danzig, who
is proceeding pro se, has failed to submit any opposition. The Commission has also
submitted reply papers. The Court has considered all of the submitted papers in reaching
its decision on the pending motion.
1L BACKGROUND'

a. StratoComm Corporation

StratoComm Corporation (“StratoComm”) is a Delaware corporation that was
incorporated in 1997. It describes itself as being in the business of designing,
manufacturing, and selling telecommunications equipment. StratoComm’s stock is a

penny stock that is publicly traded and quoted on the electronic quotation system formerly

'Unless indicated otherwise, the facts set forth above are admitted by the opposing party, properly
supported by the record, or deemed admitted (Danzig, who is proceeding pro se, failed to respond to the
motion so the properly support facts pertinent to him are deemed admitted, see Local Rule 7.1(a)(3)).

2
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known as the Pink Sheets. From late 2007 until April 2010, StratoComm received
approximately $4 million from selling its stock to more than 100 investors. StratoComm
has never filed a registration statement with the U.S. Securities and Exchange
Commission, (“Commission”), never prepared audited financial statements or provided an
offering memorandum to investors.

b. Roger D. Shearer

Roger D. Shearer, who founded StratoComm in 1997, is the sole Officer and
Director of StratoComm and has held those positions since the inception of the company.
Shearer is also the Chief Executive Officer (“CEQ”) of StratoComm and has held that
position since the inception of the company except for a one-month period in the fall of
2010. As CEO, Shearer controlled the conduct of StratoComm during all periods in which
he was CEO. As sole Director of StratoComm, Shearer authorized himself, as CEO of
StratoComm, to issue StratoComm stock between January 2007 and January 2011. From
November 2007 until April 2010, Shearer was StratoComm’s largest beneficial
stockholder.

c. Craig Danzig

Craig Danzig was employed by StratoComm from at least 2007 until November
2010, initially as Director of Investor and Institutional Relations and subsequently as
Executive Director of Institutional Relations. Prior to joining StratoComm, Danzig was a
registered representative (commonly known as a “stockbroker”) associated with several
broker-dealers. Danzig held a license to sell securities from 1991 until 2000, when it

lapsed. From November 2007 through April 2010, Danzig was not licensed to sell
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securities.

d. StratoComm Portrayal as a Successful Telecommunications Company

The SEC asserts that during the period November 2007 through April 2010,
StratoComm stated that it was designing, manufacturing and selling telecommunications
equipment called the Transitional Telecommunications System (“TTS”) to countries in the
developing world. PIt. Statement of Facts (‘PSOF”) §] 19. Defendants StratoComm and
Shearer asserts that StratoComm did not state that it manufactured anything “other than
its proprietary payload” and that, to the extent their Answer can be read as admitting that it
manufactured telecommunications systems generally, it “was an unintentional oversight.”
Shearer SOF ] 19; see also StratoComm SOF §] 19.

According to the SEC, StratoComm described its TTS as consisting primarily of an
antenna system suspended from a blimp (“aerostat”) tethered to the ground. PSOF §] 20.
Defendants StratoComm and Shearer deny this statement and contend that “the
transitional telecommunications system consists primarily of three components, including
the users segment, the flight segment and the ground segment, each of which are
composed of separate and distinct components. . . . The flight segment consists of the
aerostat, tether, and mooring system.” Shearer SOF ] 20.

It is undisputed that StratoComm stated that its TTS could provide 500,000
subscribers with broadband internet, wireless voice, or broadcast services. StratoComm
also stated that it was developing a Stratospheric Telecommunications System (“STS”),
including solar-powered equipment to be stationed in the stratosphere 65,000 feet above
ground. StratoComm explained that the STS would be able to provide telecommunications

services to three million customers in a 1,000 kilometer area, and that it was operating on

4
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two parallel tracks: (i) current production and sales of the TTS, and (ii) development of the
stratospheric system. It is also undisputed, however, that StratoComm has never actually
built a TTS; has never tested an operational prototype of a TTS; has never had all of the
parts to construct a TTS; has never possessed an aerostat; has never-had the funds to
acquire an aerostat; has never exchanged a TTS for money; and has never received a
depositona TTS.

The Commission further maintains that as of late 2007, StratoComfn had not yet
resolved basic design issues relating to the TTS and had only estimated the cost of the
system at a rough level. PSOF ] 33. Defendants contend that at the referenced time, “the
design was complete and the TTS was marketable for sale and deliverable, but for the
finding of a moneyed purchaser.” Shearer SOF ] 33; see also StratoComm SOF § 33. It is
undisputed, however, that StratoComm has never acquired any customers who
transmitted payment to StratoComm for products or services; has never had any revenue;
and its sole source of support, aside from loans from friends and family, has been the
money that it received from selling its securities to investors.

e. StratoComm’s Alleged False And Misleading Statements

1. November 20, 2007 Press Release
During the November 2007 through May 2009 time period, Shearer, acting within
the scope of his authority and in his capacity as CEO of StratoComm, was authorized to
write, publish and distribute press releases on behalf of StratoComm. On November 20,
2007, StratoComm issued a press release entitled “StratoComm Announces $45 Miliion

System Sale.” The press release identifies StratoComm as its source. Shearer, acting
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within the scope of his authority, and in his capacity as CEO of StratoComm, wrote the
November 20, 2007 press release and authorized its release and publication. The press
release was posted on StratoComm’s website and was distributed to the public via PR
Newswire on November 20, 2007. This press release states that Evergreen ISP Platform,
PLC “has contracted with StratoComm for the purchase of $45,000,000 of StratoComm
Transitional System telecommunications equipment and services.” The press release
described StratoComm as a “provider” of “telecommunications infrastructure technologies”
and stated that a “$45 million contract” was “awarded” to StratoComm by an entity in
Cameroon for three TTS units and related services. However, as of November 20, 2007,
StratoComm had never built or tested an operational TTS and StratoComm did not have
the money to do so.

The SEC asserts that “on November 20, 2007, Shearer knew that StratoComm did
not have an operational TTS prototype and had no TTS units to supply.” PSOF {[ 47.
Defendants “object[] to the characterization that StartoComm ‘had no TTS units to supply”
because “[i]t was a logistical impracticality and financial impossibility to maintain a TTS
unit ‘in stock’ before a purchaser was acquired and paid a significant downpayment.
Moreover, StratoComm was able to supply a TTS at any time, given its possession of the
proprietary payload énd the ready availability of the additional required off-the-shelf
components to be supplied through third-party vendors.” Shearer SOF ] 47; StratoComm
SOF {1 47.

However, it is undisputed that on November, 20, 2007, StratoComm had not
provided telecommunications infrastructure technologies to any person or entity, and
Shearer knew StratoComm did not have the funding in place to build a TTS. Thus,

6
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defendants concede that when Shearer drafted the November 20, 2007 press release, he
knew that StratoComm had not provided telecommunications infrastructure technologies
to any person or entity. Moreover, StratoComm never received a monetary deposit or
payment from Evergreen ISP Platform based upon the sale announced in the November
20, 2007 press release and StratoComm never received any revenue based upon the sale
referenced in the November 20, 2007 press release.
2. January 29, 2008 Press Release

On January 29, 2008, StratoComm issued a press release announcing the sale,
valued at $15 million, of a TTS and related services to StratoComm’s joint venture partner
in Madagascar. The press release identifies StratoComm as its source. Shearer, acting
within the scope of his authority and in his capacity as CEO of StratoComm, wrote the
January 29, 2008 press release, and acting within the scope of his authority and in his
capacity as CEO of StratoComm, authorized the release and publication of the January
29, 2008 press release. StratoComm’s January 29, 2008 press release was distributed to
the public via PR Newswire on the same date, and posted on StratoComm’s website on
February 26, 2008. The January 29, 2008 press release referred to the Madagascar
transaction as “StratoComm’s most recent system sale,” and described StratoComm as a
“provider” of telecommunications infrastructure technologies. However, as of January 29,
2008, StratoComm had never built or tested an operational TTS and StratoComm did not
have the money to do so. The Commission contends that, as of January 29, 2008,
Shearer knew that StratoComm did not have an operational TTS prototype or TTS unit to
supply to Madagascar. PSOF ] 61. Shearer “objects” to this assertion, contending again
that “[i]t was a logistical impracticality and financial impossibility to maintain a TTS unit ‘in

7




Case 1:11-cv-01188-TIM-CFH Document 61 Filed 02/19/14 Page 8 of 37

stock’ before a purchaser was acquired and paid a significant downpayment,” and that
“StratoComm was able to supply a TTS at any time, given its possession of the proprietary
payload and the ready availability of the additional required off-the-shelf components to be
supplied through third-party vendors.” Shearer SOF § 61; see also StratoComm SOF § 61
(same).

However, there is no dispute that as of January 29, 2008, StratoComm had not
provided telecommunications infrastructure technologies to any person or entity, and
Shearer knew that StratoComm did not have the funding in place to build a TTS. It is also
undisputed that StratoComm never received a monetary deposit or payment from
StratoComm Madagascar SA based upon the sale announced in the January 29, 2008
press release, and StratoComm never received any revenue based upon the agreement
referenced in the January 29, 2008 press release.

3. September 2, 2008 “Executive Informational Overview”

On September 2, 2008, StratoComm published its Executive Informational
Overview. It was prepared at the direction of Shearer acting within the scope of his
authority and in his capacity as CEO of StratoComm. The Executive Informational
Overview was prepared by StratoComm with the assistance of Crystal Research
Associates, LLC. StratoComm paid Crystal Research Associates $40,000 and provided
300,000 StratoComm stock warrants to assist in the preparation of the Executive
Informational Overview. The Executive Informational Overview was based upon
information provided by StratoComm. Shearer reviewed, approved and authorized the
release of the Executive Informational Overview. StratoComm’s logo and contact

information appeared at the top of the first page of the Executive Informational Overview

8
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and StratoComm’s logo appears on every page of the document.

StratoComm’s Executive Informational Overview stated that “StratoComm’s
aerostat is nearly 37 meters in length and 12 meters at its widest portion. It meets all U.S.
Federal Aviation Administration (FAA) requirements, including the presence of an
emergency flight termination system and proper lighting, and can carry a payload of up to
225 kilograms.” The Executive Informational Overview made the following assertions
regarding the dimensions and performance of the TTS:

The TTS is a tethered aerostat 37 meters in length positioned 1,500 meters

above the region for which it provides telecommunications. Due to its

proprietary payload designed in-house by StratoComm’s Development

Team, the TTS can support broadband Internet, wireless voice, or broadcast

services (up to 100 video channels) for roughly 500,000 customers in an

80-kilometer diameter area.
StratoComm’s Executive Informational Overview at 37.

StratoComm’s Executive Informational Overview described the TTS as “presently
available,” and stated that much of the company’s resources were devoted to support of
its “installed TTSs.” StratoComm’s Executive Informational Overview at 6. StratoComm’s
Executive Informational Overview also stated that, “[a]t present, the
Company has sold three TTS aerostats to Cameroon [and] one to Madagascar...” The
Executive Informational Overview contained pictures and artist’s renderings that, the SEC

contends, were “presented in a manner suggesting that they represented existing

StratoComm systems, such as tethered airships.” PSOF §] 78; but see Shearer SOF § 78;?

2(“Defendant Shearer denies the assertions contained in [PSOF] paragraph 78. The assertion that
the pictures and artist's renderings in the Executive Informational Overview were presented in a manner
suggesting they represented existing systems is an opinion of the author of the assertion in paragraph 78 and
cannot be said to be a fact. What is a fact is that the Executive Informational Overview refers to pictures and
drawings produced in the Overview as depicted renderings, not actual photographs of existing items.”)

9
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StratoComm SOF ] 78.°

The Executive Informational Overview also stated that StratoComm was
“presently selling” the TTS, that TTS units “have been sold...for $60 million to date,” and
that its goal was to obtain “up to an additional $75 million in sales” by the end of 2008,
which was less than four months after the Executive Informational Overview was issued.
Executive Informational Overview at 13, 36. StratoComm admits this statement, but adds
that “the Overview goes on to state that ‘the Company expects to begin receiving funds
under these sales contracts during the fourth quarter 2008.” StratoComm SOF §[ 80.
Shearer “admits in part” the SEC’s statement, but “notes that while the Overview states
that TTS units have been sold for $60 million, it also clearly states in the same sentence
that ‘the Company expects to begin receiving funds under these sales contracts during the
fourth quarter 2008, which clearly by implication means that the company had received no
funds under the sales contracts.” Shearer SOF § 80. Nevertheless, defendants concede
that StratoComm’s Executive Informational Overview stated that “the TTS now supports
wireless telephony,” and that, “StratoComm anticipates that the first TTS unit will likely be
in service by the first quarter 2009.”

The Commission asserts that the “Executive Informational Overview described a
product that does not exist and sales that never occurred.” PSOF §[ 83. Shearer contends
that: (1) “the Overview describes more than one product; namely, that TTS and the STS, a

transitional telecommunications system and a stratospheric telecommunications system,

%(“Denies the assertions in [PSOF] Paragraph 78 as the self-serving characterizations of a party, and
affirmatively states that the pictures and drawings in the Overview are referred to as depicted renderings and
not actual photographs of existing items.”)

10
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respectively;” (2) “the reality is that all of the components of the described products
existed, but not as a single unit. . . . Instead, the Overview claimed only that the company
manufactured — and hence maintained physically — the proprietary payload;” (3) “the
Overview made clear that a ‘turnkey aerostat’ would be shipped to a buyer only when it
had been developed;” (4) “it is undisputed that StratoComm entered into several contracts
for sale. In fact, the Overview reflects that “StratoComm has entered into contracts that
are expected to result in TTS sales of $60 million dollars.” (emphasis in SOF); and (5)
“[clontracts for sale were executed between StratoComm and system purchasers on two
occasions.” Shearer SOF §[ 83. StratoComm asserts that

each of the components of the described products existed, but not as a

single unit. . . . The Overview claimed only that the company manufactured

— and hence maintained physically — the proprietary payload. . . . ltis

undisputed that StratoComm entered into contracts for the sale of the TTS.

StratoComm did not represent that it had already been paid on such

contracts. The Overview reflects that "StratoComm has entered into

contracts that are expected to result in TTS sales of $60 million dollars." The

Overview also detailed extensive risks with respect to potential barriers to the

fruition of the contracts.
StratoComm SOF q] 83 (citations omitted).

However, is undisputed that when Shearer approved the Executive Informational
Overview for public distribution, he knew that (1) StratoComm had never owned an
aerostat; (2) StratoComm never had the funding to purchase an aerostat or build an
operational TTS; (3) StratoComm has never delivered an operational TTS to any entity; (4)
StratoComm had not installed a TTS; and (5) StratoComm had not received payment in
connection with the sales agreements referenced in the November 20, 2007 and January
29, 2008 press releases. Danzig reviewed the Executive Informational Overview before it

was finalized, and it was placed on StratoComm’s website on December 3, 2008 and
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posted on Crystal Research Associates’ website on September 2, 2008.
4. May 5, 2009 Press Release

On May 5, 2009, StratoComm issued a press release entitled, “StratoComm
Corporation Schedules Initial System Turn On.” Shearer, acting within the scope of his
authority and in his capacity as CEO of StratoComm, wrote the May 5, 2009 press release
and,‘ acting within the scope of his authority and in his capacity as CEO of StratoComm,
authorized the release and publication of the May 5, 2009 press release. StratoComm’s
May 5, 2009 press release was distributed via PR Newswire on May 5, 2009. This press
release identifies “StratoComm Corporation” as its “source” and noted that “a team of
engineers” was departing for Cameroon, “the location for installation of StratoComm'’s first
commercial wireless telecommunications system.” The May 5, 2009 press release
described testing of the system at the company’s facilities in New Jersey and the
scheduled departure of the “installation and training team.” It also emphasized that testing
would ensure “efficient installation and reliable operation with system turn on.”

[t is conceded that the reference in the May 5, 2009 press release to
“StratoComm’s first commercial wireless telecommunications system” was notto a TTS.
Rather, the system to be installed in Cameroon involved placement of telecommunications
equipment on a radio tower. The press release did not disclose that the system installed in
Cameroon was not a TTS. Further, the press release did not disclose that the system
installed in Cameroon was anchored to a tower. Itis conceded that if StratoComm had
progressed to a stage where it had constructed and installed a TTS, that would have been

a very significant event for the company.
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f. Danzig’s Marketing and Sales of StratoComm Stock

In his role as Director of Investor and Institutional Relations and subsequently as
Executive Director of Institutional Relations, Danzig’s primary responsibility was to market
StratoComm’s stock to investors. Danzig served as the designated contact within
StratoComm for investors, relayed the terms of stock sales, handled paperwork relating to
stock sales, and facilitated the issuance of shares. He marketed StratoComm’s stock
throughout the country by telephone, through e-mail and in face-to-face meetings. Danzig
used the Executive Informational Overview as a “selling tool” to market StratoComm’s
stock and to convince investors of StratoComm’s “legitimacy;” routinely directed potential
investors to the Executive Informational Overview on the Crystal Research website;
arranged for a copy of the Executive Informational Overview to be sent to potential
investors; instructed a stock broker to use the Executive Informational Overview in dealing
with a client considering an investment in StratoComm; directed potential providers of
public relations services to the Executive Informational Overview; and directed potential
providers of investment banking services to the Executive Informational Overview.

It is undisputed that when Danzig distributed the Executive Informational Overview
to potential investors, Danzig knew that StratoComm did not have a TTS. In an email on
October 30, 2009, more than a year after the Executive Informational
Overview was issued, Danzig complained to Shearer that StratoComm had “no money,
and no product.” StratoComm paid Danzig a salary plus a “discretionary bonus” that was
based on his performance in raising money by selling the company’s securities. While
marketing and selling StratoComm stock to investors, Danzig was not registered as a

broker and was not associated with a registered broker.
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. DISCUSSION

a. Antifraud Provisions of the Federal Securities Laws

The antifraud provisions of the federal securities laws include Section 10(b) of the
Securities Exchange Act of 1934 (the “Exchange Act”), Rule 10b-5 promulgated
thereunder, and Section 17(a) of the Securities Act of 1933 (the “Securities Act”). 15
U.S.C. § 78j(b); 17 C.F.R. § 240.10b-5 and 15 U.S.C. § 77q(a). To establish a violation of
Section 17(a)(1) of the Securities Act or Section 10(b) of the Exchange Act and Rule
10b-5 thereunder, the Commission must demonstrate: (1) a misrepresentation or
omission, (2) that was material, (3) that was made in the offer and sale of a security
(Section 17(a)(1)) or in connection with the purchase or sale of securities (Section 10(b)
and Rule 10b-5), (4) scienter, and (5) the involvement of interstate commerce, the mails,
or a national securities exchange. SEC v. First Jersey Sec., Inc., 101 F.3d 1450, 1467 (2d
Cir. 1996); see 15 U.S.C. § 78j(b).* Scienter is not an element of a violation of Section
17(a)(2) or (3). First Jersey Sec., 101 F.3d at 1467.

1. Misrepresentation or Omission
Statements that create a false impression that a company has a developed, tested

and presently available product when, in fact, it has not, are false, misleading, and

*In pertinent part, Section 10(b) declares it unlawful for any person, directly or indirectly, by the use of
any means of interstate commerce, the mails, or a national securities exchange,

[tlo use or employ, in connection with the purchase or sale of any security registered on a national
securities exchange or any security not so registered, ... any manipulative or deceptive device or
contrivance in contravention of such rules and regulations as the [Securities and Exchange]
Commission may prescribe as necessary or appropriate in the public interest or for the protection of
investors.

15 U.S.C. § 78j(b).
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constitute misrepresentations under the antifraud provisions of the federal securities laws.
SEC v. Piatforms Wireless Int’l., Corp., 617 F.3d 1072 (9th Cir. 2010);® see also SEC v.
North American Research & Dev. Corp., 424 F.2d 63, 77 (2d Cir. 1970)(“the deliberate
use of ambiguities and half-truths” rendered statements “materially false and misleading”);
SEC v. Schiffer, No 91 Civ. 5835, 1998 WL 307375 at *2 (S.D.N.Y June 11, 1998)
(“half-truths are as violative of [sic] as outright falsehoods”).
A. November 2007 and January 2008 Press Releases

The November 20, 2007 press release described StratoComm as a “provider” of
“telecommunications infrastructure technologies” and announced that StratoComm
was “awarded” a “$45 Million contract for the sale” of three TTS units in Cameroon.
The press release represented that StratoComm’s Cameroonian joint venture had
contracted with StratoComm for the purchase of $45 million worth of “StratoComm
Transitional System telecommunications equipment and services.” Although defendants
assert that “the design was complete and the TTS was marketable for sale and
deliverable, but for the finding of a moneyed purchaser,” that qualification does change the
fact that the November 20, 2007 press release represented that StratoComm had

contracted for the sale of the TTS technology. Moreover, it is undisputed that on

®In Platforms Wireless, the company issued a press release describing a telecommunications system
remarkably similar to StratoComm’s purported systems. Platforms’ “ARC” telecommunications system
consisted of a portable antenna paylcad and either airplanes or aerostats to carry the antenna aloft. Platforms
Wireless, 617 F.3d at 1981. The press release described technical details and performance characteristics of
the various components of the ARC system and spoke in the present tense when describing the components
(i.e., “the Zero-Gravity Aerostructure is a large, manned, helium-filled aerodynamically-shaped airship
structure.”) Id. at 1082. In contrast to the press release, Platforms Wireless did not have an operational
prototype of the ARC system or the money to build a prototype. The court concluded that the press release
was materially misleading because “[c]onsidered as a whole, it leaves the unmistakable impression that the
ARC system exists.” Id. at 1095.
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November, 20, 2007, StratoComm had not provided telecommunications infrastructure
technologies to any person or entity, and Shearer knew StratoComm did not have the
funding in place to build a TTS. Still further, it is undisputed that StratoComm never
received a monetary deposit or payment based upon the sale announced in the November
20, 2007 press release, and StratoComm never received any revenue based upon the
sale referenced in the November 20, 2007 press release.

On January 29, 2008, StratoComm issued another press release announcing the
“sale” of a TTS unit in Madagascar for $15 million. This release, entitled “StratoComm
Corporation Signs $15 Million System Sale Agreement,” again described StratoComm as
a “provider” of “telecommunications infrastructure technologies.” The press release
referred to the Madagascar “sale” as “StratoComm’s most recent system sale.” While
Shearer contends that it was a logistical impracticality and financial impossibility to
maintain a TTS unit “in stock” before a purchaser was acquired and paid a significant
down payment for it, that does not change the misleading nature of the January 29, 2008
press release that indicated that a $15 million sale had occurred in Madagascar. Further,
his current assertion that StratoComm “at all times possessed its proprietary
telecommunications payload” or “it manufactured the proprietary telecommunications
payload” is contradicted by his own prior sworn testimony to the SEC in May 2008. In this
regard, Shearer testified that “[tjhe payload is completely designed, yeah. We have not

manufactured the first one yet.” 5/22/2008 Shearer Investigative Test. at 90:5-6 (emphasis

added). Itis well settled that a party may not create a question of fact sufficient to defeat
summary judgment by submitting an affidavit that contradicts prior sworn testimony. See

Raskin v. Wyatt Co., 125 F.3d 55, 63 (2d Cir. 1997).
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Defendants’ contention that the press releases are not false and misleading
because they contained Shearer’s contact information for potential investors to obtain any
additional information is insufficient speculation upon which to defeat summary judgment.
Further, “investors are not generally required to look beyond a given document to discover
what is true and what is not.” Miller v. Thane Intl, Inc., 519 F.3d 879, 887 (Sth Cir. 2008)
(citing Dale v. Rosenfeld, 229 F.2d 855, 858 (2d Cir. 1956) (“Availability elsewhere of
truthful information cannot excuse untruths or misleading omissions in the prospectus.
Readiness and willingness to disclose are not equivalent to disclosure.”)).

There can be no legitimate dispute that these press releases are false and
misleading because they give the impression that the TTS actually existed in operational,
readily deployable form, when the TTS did not even exist. It is undisputed at the time that
StratoComm issued these press releases, StratoComm had not built or tested an
operational prototype of the TTS and did not have the money to do so. Indeed, around the
time that StratoComm disseminated these press releases, it had not resolved even basic
design issues related to the TTS.

By announcing two “sales” of StratoComm “Transitional System
telecommunications equipment” and services worth a total of $60 million, StratoComm’s
press releases leave the unmistakable—and false—impression that the TTS exists when it
did not. In light of these purported sales announced by these press releases, it was “highly
unreasonable” for StratoComm not to disclose that the TTS did not actually exist and that
StratoComm had never actually built or tested such a system. See Platforms Wireless,
617 F.3d at 1095.

The press releases are also false and misleading because they refer to
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StratoComm as a “provider” of “telecommunications infrastructure technologies.” There is
no dispute that as of November 2007 and January 2008, StratoComm had not “provided”
telecommunications infrastructure technologies to any person or entity.
B. September 2, 2008 “Executive Informational Overview”

StratoComm made additional false and materially misleading statements regarding
the existence of the TTS through the preparation and dissemination of the Executive
Overview, which included present-tense descriptions of the physical traits, dimensions,
performance and service capabilities of the TTS.® These present-tense statements are
false and misleading because they leave “the unmistakable impression that [StratoComm
possessed an operational aerostat and the TTS] system exists.” Platforms Wireless, 617
F.3d at 1095. Itis undisputed that StratoComm did not possess an aerostat and never
had the funding to purchase one. Yet, the Executive Overview represented the TTS as
“presently available” and stated that much of the company’s resources were devoted to
supporting its “installed TTSs.” This was false and misleading because there were no

“installed TTSs” at the time the Executive Overview was written and disseminated.

For example, the Executive Overview stated:

StratoComm’s aerostat is nearly 37 meters in length and 12 meters at its widest portion. It meets all
U.S. Federal Aviation Administration (FAA) requirements, including the presence of an emergency
flight termination system and proper lighting, and can carry a payload of up to 225 kilograms.

The Executive Overview also made the following assertions regarding the dimensions and
performance of the TTS:

The TTS is a tethered aerostat 37 meters in length positioned 1,500 meters above the region for

which it provides telecommunications. Due to its proprietary payload designed in-house by

StratoComm’s Development Team, the TTS can support broadband Internet, wireless voice, or

broadcast services (up to 100 video channels) for roughly 500,000 customers in an 80-kilometer
diameter area.
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The Executive Overview also included visual images suggesting that StratoComm
products, including tethered airships, actually existed. These statements and impressions,
however, are false and misleading because StratoComm had never possessed an
aerostat or built an operational TTS.

The Executive Overview also repeatedly referred to “sales” of TTS units and stated
that TTS units “have been sold...for $60 million to date.” Further, the Executive Overview
stated that StratoComm’s goal was to obtain “up to an additional $75 million in sales” by
the end of 2008, which was less than four months after the Executive Overview was
issued. Yet, when the Executive Overview was issued, StratoComm had no TTSs to sell
and no resources to build one. No reasonable fact finder could conclude that, as Shearer
contends, the Overview describes TTS and STS systems; “the Overview claimed only that
the company manufactured — and hence maintained physically — the proprietary payload;”
the Overview merely indicated that “a ‘turnkey aerostat’ would be shipped to a buyer only
when it had been developed;” the Overview reflects that “StratoComm has entered into
contracts that are expected to result in TTS sales of $60 million dollars;” and, the
Overview divulged that “[clontracts for sale were executed between StratoComm and
system purchasers on two occasions.”

Taken together, the representations made in StratoComm’s Executive Overview
paint a clear picture that the TTS existed and multiple units had been sold for millions.
This was not true. The use of cautionary language in the Overview does not shield
defendants from liability. See SEC v. Meltzer, 440 F. Supp. 2d 179, 191 (E.D.N.Y.
2006)(generalized disclosures of amorphous risks do not shield defendants’ from liability).

Moreover, any insulation from liability through the use of cautionary language does not
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apply to “historical or present fact-knowledge” -- statements that a defendant knew was
false when made, as was the case here. Id. at 191-92. In addition, a showing of investor
reliance is not required to establish fraud. SEC v. Credit Bancorp, Ltd., 195 F. Supp. 2d
475, 490-91 (S.D.N.Y. 2002). Thus, the fact that a select few investors have attested that
they were not mislead by the Overview is of no moment. See United States v. Elliot, 62
F.3d 1304, 1308 (11th Cir. 1995). Accordingly, were the case to proceed to trial, there
could be no conclusions other than that StratoComm’s Executive Overview, like the press
release in Platforms Wireless, is “deceptive, an absolute and unequivocal falsehood.”
Platforms Wireless, 617 F.3d at 1095.
C. May 5, 2009 Press Release

On May 5, 2009, StratoComm issued a press release announcing that it would
“turn on” of its first system. In the months leading up to this press release, StratoComm
had stated publicly that it anticipated that “the first TTS unit will likely be in service by the
first quarter 2009.” The May 5, 2009 press release stated that StratoComm was preparing
to send engineers to Cameroon “for installation of StratoComm’s first commercial wireless
telecommunications system.” The press release described testing of the system at the
company’s facilities in New Jersey and the scheduled departure of the “installation and
training team.” It emphasized that testing would ensure “efficient installation and reliable
operation with system turn on.”

In light of the surrounding circumstances, and in particular, StratoComm’s public
statement that it anticipated that the first TTS would be in service at the beginning of 2009,

this press release implied that StratoComm was installing its TTS in Cameroon. It was not.
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The system to be installed in Cameroon was not the TTS, but a much more rudimentary
system involving the placement of an antenna on a radio tower. There is no merit to
defendants’ contention with respect to the May 5, 2009 press release that a “reasonable
investor familiar with StratoComm’s prior disclosures would read” it in a certain way and
would figure out the truth. StratoComm Memo at 10. As indicated above, investors are
not generally required to look beyond a given document to discover what is true and what
is not.

Based on the undisputed evidence, a reasonable fact finder could only conclude
that StratoComm’s failure to disclose the material facts regarding the nature of the system
installed in Cameroon was misleading.

2. Materiality

Information is material if there is a “substantial likelihood that a reasonable person
would consider it important in deciding whether to buy or sell shares.” Azrielli v. Cohen
Law Offices, 21 F.3d 512, 518 (2d Cir. 1994); SEC v. Universal Express, Inc., 475 F.
Supp. 2d 412, 423 (S.D.N.Y 2007). An omitted fact is material if there is “a substantial
likelihood that the disclosure of the omitted fact would have been viewed by the
reasonable investor as having significantly altered the ‘total mix’ of information made
available.” TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449, 96 S.Ct. 2126, 2132
(1976). Statements related to whether a company has a product to sell are material as a
matter of law. SEC v. Enter. Solutions, Inc., 142 F. Supp. 2d 561, 577 (S.D.N.Y. 2001)
(“[wlhether the company actually had products to sell is clearly relevant information to a

potential investor.”). This is particularly true for development-stage companies. “A
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finished, tested product is almost certainly the single most important piece of information
for an investor deciding whether to invest in a start-up company.” Platforms Wireless, 617
F.3d at 1095.

The false and misleading statements in StratoComm'’s press releases and the
Executive Overview were material. StratoComm’s statements falsely portrayed it as a
development-stage company that had progressed to the operational stage with a finished
product and sales, when it had not. These misstatements are material bause they relate to
whether the company has a product to sell and a viable business model. See Enter.
Solutions, 142 F. Supp. 2d at 577.

A. Maker of the Statement

StratoComm made the false and misleading statements in the press releases and
the Executive Overview. See Janus Capital Group, Inc. v. First Derivative Traders, 131 S.
Ct. 2296, 2302 (2011)(with respect to material misstatements under Exchange Act Rule
10b-5(b), “the maker of a statement is the person or entity with ultimate authority over the
statement, including its content and whether and how to communicate it.”); SEC v. Stoker,
865 F. Supp. 2d 457, 463 (S.D.N.Y. 2012).” Each of the press releases identify

StratoComm as its “source.” Acting within the scope of his authority as StratoComm’s

"(*To begin with, [Section 17(a)], on its face, does not state that a defendant must obtain the funds
personally or directly. On the contrary, all three prongs of liability under Section 17(a) are preceded by the
common modifier “directly or indirectly.” It would be contrary to this language, and to the very purpose of
Section 17(a), to allow a corporate employee who facilitated a fraud that netted his company millions of
dollars to escape liability for the fraud by reading into the statute a narrowing requirement not found in the
statutory language itself. As the Supreme Court has repeatedly stated, “Congress intended securities
legislation enacted for the purpose of avoiding frauds to be construed ‘not technically and restrictively, but
flexibly to effectuate its remedial purpose.’ " Affiliated Ute Citizens of Utah v. United States, 406 U.S. 128,
151, 92 8. Ct. 1456, 31 L.Ed.2d 741 (1972) (quoting SEC v. Capital Gains Research Bureau, 375 U.S. 180,
195, 84 S.Ct. 275, 11 L. Ed.2d 237 (1963)).")
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CEO, Shearer drafted, authorized and disseminated each release. Thus, StratoComm is
the entity with ultimate control over the statements in the press releases, including their
“content and whether and how to communicate it.” Janus Capital Group, 131 S. Ct. at
2302.

StratoComm also made the false and misleading statements in the Executive
Overview. The Executive Overview itself states that StratoComm prepared it with the
assistance of Crystal Research Associates. StratoComm’s logo appears on every page
and the company’s contact information appears at the top of the first page.

StratoComm had ultimate control over the Executive Overview’s content and whether and
how to communicate it. StratoComm paid for the Executive Overview, and Shearer, as
StratoComm’s CEO, approved the final version. Thus, StratoComm made the false and
misleading statements in the press releases and the Executive Overview.

3. Statements Made in Connection with the Offer, Purchase or Sale of
Securities

Courts construe broadly the “in connection with” element of Section 10(b), Rule
10b-5, and Section 17(a). SEC v. Credit Bancorp, Ltd., 195 F. Supp. 2d 475, 491
(S.D.N.Y. 2002); SEC v. Hasho, 784 F. Supp. 1059, 1106 (S.D.N.Y.1992). To establish
that fraudulent conduct satisfies the “in connection with” requirement, “[i]t is enough that
the scheme to defraud and the sale of securities coincide.” SEC v. Zandford, 535 U.S.
813, 822, 122 S. Ct. 1899, 1904 (2002). The “in connection with” requirement is satisfied
whenever “assertions are made . . . in a manner reasonably calculated to influence the
investing public, e.g., by means of the financial media .. ..” SEC v. Texas Gulf Sulfur

Co., 401 F.2d 833, 862 (2d Cir. 1968). Applying this standard, courts
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have concluded that publicly-disseminated press releases, research reports, and website
representations that contain materially false and misleading statements regarding an
issuer of securities satisfies the “in connection with” requirement. See, e.g., SEC v. Rana
Research, Inc., 8 F.3d 1358, 1362 (Sth Cir. 1993); see also Rowinski v. Salomon Smith
Barney Inc., 398 F.3d 294 (3d Cir. 2005) (statements made in a research report satisfied
the “in connection with” requirement under Section 10(b)); SEC v. DCI Telecomm., Inc.,
122 F. Supp. 2d 495, 499-500 (S.D.N.Y. 2000) (statements in press releases and website
content satisfy the “in connection with” requirement).

The November 20, 2007 and January 29, 2008 press releases and the Executive
Overview were posted on StratoComm’s website. The Executive Overview alsoﬁ was
posted on the Crystal Research Associates website. During the same time that
StratoComm disseminated the press releases and Executive Overview, it sold
approximately 62 million shares of stock. In addition, during this time StratoComm’s
shares were quoted on the over-the-counter market and were purchased and sold by
investors. Thus, a reasonable fact finder could only conclude that StratoComm made the
false and misleading statements in a manner reasonably calculated to influence investors,
and the statements coincided with the offer and sale of the company’s stock. Accordingly,
the statements were made “in connection with” the offer, purchase or sale of securities.

4. False and Misleading Statements Made With Scienter

Scienter under Section 10(b) “refers to a mental state embracing intent to deceive,

manipulate, or defraud.” Ernst & Ermnst v. Hochfelder, 425 U.S. 185, 193 n.12, 96 S. Ct.

1375, 1381 (1976). Scienter may be established by knowing misconduct or reckless
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disregard for the truth. SEC v. McNulty, 137 F.3d 732, 741 (2d Cir. 1998). Recklessness
is “an extreme departure from the standards of ordinary care . . . to the extent that the
danger was either known to the defendant or so obvious that the defendant must have
been aware of it.” Rolf v. Blyth, Eastman Dillon & Co., 570 F.2d 38, 47 (2d Cir. 1978).
Furthermore, “[rlepresenting information as true while knowing it is not, recklessly
misstating information, or asserting an opinion on grounds so flimsy as to belie any
genuine belief in its truth, are all circumstances sufficient to support a conclusion of
scienter.” SEC v. Universal Express, Inc., 475 F. Supp. 2d 412, 424 (S.D.N.Y. 2007). The
scienter of a company’s officer may be attributed to the company where he was acting
within the scope of his apparent authority. Adams v. Kinder-Morgan, Inc., 340 F.3d 1083,
1106-07 (10th Cir. 2003); Universal Express, Inc., 475 F. Supp. 2d 412, 424 n.4 (S.D.N.Y.
2007).

The incontrovertible record shows that StratoComm and Shearer made materially
false and misleading statements with scienter. For example, as a development stage
company, StratoComm (through its Chief Executive Officer Shearer, who prepared and/or
wrote the statements at issue), stated in its November 7, 2007 and January 29, 2008
press releases that it was a “provider” of “telecommunication infrastructure technologies.”
In its Executive Overview, StratoComm also stated that its TTS units [part of its alleged
telecommunication infrastructure technologies] are “presently available”; expansively
described, in the present tense, the dimension and performance of TTS; and stated that
much of the company’s resources were devoted to supporting its “installed TTSs.” These

statements made by StratoComm (through Shearer) are indisputably false and misleading
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in that StratoComm and Shearer have conceded through their admissions to the
Commission’s Statement of Material Facts that StratoComm had not provided
telecommunication infrastructure technologies to anyone and TTS was neither “presently
available” nor “installed” anywhere at the time these press releases and the Executive
| Overview were issued. See PSOF Y] 25-30, 49, 63, 84-87; StratoComm’s Response to
PSOF at 3-7 (admitting PSOF {[{] 25-30, 45, 49, 59, 63, 75-77, 84-87); Shearer Response
to PSOF at 4-7, 9 (same). These undisputed statements, together with the November 20,
2007 and January 29, 2008 press releases announcing two “sales” worth $60 million
(which were, at best, signing of some contracts where no money ever exchanged hands),
leave an indelibly false and misleading impression that the company had a developed,
tested, and presently available product when, in fact, it did not. See SEC v. Gabelli, 653
F.3d 49, 57 (2d Cir. 2011) (explaining that “half-truths’ — literally true statements that
create a materially misleading impression — will support claims for securities fraud”)
(emphasis supplied), rev’d on other grounds sub nom., Gabelliv. SEC, 133 S. Ct. 1216
(2013).

Furthermore, in its Executive Overview, StratoComm stated that its TTS
units [part of its alleged telecommunication infrastructure technologies] are “presently
available”; expansively described, in the present tense, the dimension and performance of
TTS; and stated that much of the company’s resources were devoted to supporting its
“‘installed TTSs.” These statements made by StratoComm (through Shearer) are
indisputably false and misleading.

A reasonable fact finder could only conclude that in preparing and disseminating

the press releases and Executive Overview which contained the referenced false and
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misleading statements regarding the existence of the TTS, Shearer engaged in knowing
misconduct. As the founder, CEO and sole director of StratoComm, Shearer was aware
that StratoComm had no operational TTS units. Specifically, at all times relevant to this
action, Shearer knew that StratoComm: (1) had never built a TTS; (2) had never had the
parts to build a TTS; (3) had never had the money needed to acquire the parts to build a
TTS; (4) never tested an operational prototype; and (5) had never exchanged a TTS for
money. In addition, at the time that he drafted the November 2007 and January 2008’
press releases, Shearer knew that StratoComm had not provided “telecommunications
infrastructure technologies” to any person or entity. Thus, a reasonable fact finder could
only conclude that Shearer engaged in knowing misconduct when he drafted and
disseminated the press releases and Executive Overview, portraying StratoComm as a
company that had a finished, tested product and multi-million-dollar TTS sales.

Likewise, a reasonable fact finder could only conclude that Shearer engaged in
knowing misconduct in that the November 2007 and January 2008 press releases falsely
described StratoComm as a “provider” of “telecommunications infrastructure
technologies.” As StratoComm’s CEO and sole director who acted within the scope of his
authority, Shearer’s scienter is imputed to StratoComm. Adams, 340 F.3d at 1106-07.

5. Involvement of Interstate Commerce, the Mails, or a National
Securities Exchange

Finally, there can be no dispute that the press releases and Executive Overview

were used in connection with the interstate sale of securities by telephone, over the
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internet,® and publicly traded and quoted on the electronic quotation system formerly
known as the Pink Sheets.

Thus, the Commission has established all five elements of its claims brought under
of Section 17(a)(1) of the Securities Act, Section 10(b) of the Exchange Act, and Rule
10b-5 thereunder.

C. Liability Under Section 10(b) and Rule 10b-5 as a Controlling Person

Exchange Act Section 20(a) provides that:

[e]very person who, directly or indirectly, controls any person liable under any

provision of this title or of any rule or regulation thereunder shall also be liable

jointly and severally with and to the same extent as such controlled person to any
person to whom such controlled person is liable, unless the controlling person
acted in good faith and did not directly or indirectly induce the act or acts
constituting the violation or cause of action.

15 U.S.C. § 78t.

The SEC makes a prima facie case of liability under Section 20(a) by proving: “(1) a
primary violation by a controlled person; (2) control of the primary violator by the
defendant; and (3) that the controlling person was in some meaningful sense a culpable
participant in the primary violation.” Boguslavsky v. Kaplan, 159 F.3d 715, 720 (2d Cir.
1998) (interior quotation marks and citation omitted). Control may be established by
showing that the defendant possessed the “power to direct or cause the direction of the
management and policies” of the controlled entity, “whether through the ownership of

voting securities, by contract, or otherwise.” 17 C.F.R. § 240.12b-2 (defining control); see

also In re Take-Two Interactive Sec. Litig., 551 F. Supp. 2d 247, 306 (S.D.N.Y. 2008).

8While employed by StratoComm, Danzig used his e-mail addresses

cdanzig@stratocomm.net and ||| I to conduct StratoComm business.
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Once the Commission establishes a prima facie case of Section 20(a) liability, the burden
shifts to the defendant to prove that he acted in good faith or “did not directly or indirectly
induce the act or acts constituting the violation” First Jersey Secs., Inc., 101 F.3d at 1473
(quoting 15 U.S.C. § 78t).

The Commission has established a prima facie case against Shearer under
Exchange Act Section 20(a) because it is undisputed that he controlled StratoComm. He
founded the company and was the Chief Executive Officer and sole member of the Board
of Directors. Shearer also was StratoComm’s largest beneficial shareholder.
StratoComm'’s primary violations of the securities laws are demonstrated above.
Furthermore, Shearer was a culpable participant in the company’s issuance of the
misleading press releases because he wrote them and he knew that StratoComm had
never constructed a TTS and did not have the means to do so. Shearer was a culpable
participant in the company’s misstatements in the Executive Overview because he
arranged for it to be produced, reviewed it, and approved it. Shearer has not rebutted the
Commission’s prima facie case and, and thus is liable under Section 20(a) as a
“controlling person” of StratoComm.

D. Aiding and Abetting Violations of Exchange Act Section 10(b) and Rule
10b-5

Exchange Act Section 20(e) permits the SEC to bring a civil enforcement action for
aiding and abetting securities fraud against “any person that knowingly provides
substantial assistance” to a primary violator of the securities laws. 15 U.S.C. § 78t(e);
SEC v. Apuzzo, 689 F.3d 204, 211 (2d Cir. 2012). Aiding and abetting liability under the

federal securities laws has three elements: (1) the existence of a securities law violation by
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the primary violator; (2) knowledge of the violation on the part of the aider and abettor; and
(3) “substantial assistance” by the aider and abettor in achieving the primary violation.
Apuzzo, 689 F.3d 204 at 211.

In light of the uncontested facts in this matter, a reasonable fact finder could only
conclude that Shearer aided and abetted StratoComm’s violations of Section 10(b). He
knew that the press releases and the Executive Overview were materially misleading.
Specifically, he knew that StratoComm: (1) had never built a TTS; (2) had never had the
parts to build a TTS; (3) had never had the money needed to acquire the parts to build a
TTS; (4) had never tested an operational prototype; and (5) had never exchanged a TTS
for money. In addition, when he drafted the November 2007 and January 2008 press
releases, Shearer knew that StratoComm had not provided “telecommunications
infrastructure technologies” to any person or entity. Shearer substantially assisted
StratoComm’s violations because he wrote the press releases and authorized their public
distribution. In addition, Shearer arranged for the production of the Executive Overview,
reviewed it, approved it, and authorized its dissemination.

A reasonable fact finder could also only conclude that Danzig aided and abetted
StratoComm’s violations of Section 10(b) of the Exchange Act and Rule 10b-5 thereunder
in connection with the Executive Overview. He knew that the Executive Overview
contained materially misleading statements. Specifically, Danzig knew that, contrary to
the representations in the Executive Overview, StratoComm did not have a TTS. Danzig
substantially assisted the company’s conduct because he referred potential investors to
the Executive Overview posted on the internet and “used it as a selling tool.” In this
regard, Danzig referred investors to the Executive Overview on numerous occasions and
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instructed a stock broker to use the Executive Overview in dealing with potential investors.
Danzig also directed potential providers of public relations and investment banking
services to the Executive Overview. Accordingly, Shearer and Danzig aided and abetted
StratoComm'’s violations of Section 10(b) and Rule 10b-5.

E. Exchange Act Section 15(a) and Securities Act Section 17(a)

1. Acting as an Unregistered Broker

Section 15(a) of the Exchange Act makes it unlawful for a broker to effect any
transaction in, or to induce or attempt to induce the purchase or sale of any security,
unless such broker: (1) is registered with the Commission; (2) in the case of a natural
person, is an associated person of a registered broker; or (3) satisfies the conditions for an
exemption or safe harbor. Section 3(a)(4) the Exchange Act defines “broker” as any
person “engaged in the business of effecting transactions in securities for the account of
others.” The SEC is not required to prove scienter to establish a violation of Section 15(a).
SEC v. Martino, 255 F. Supp. 2d 268, 283 (S.D.N.Y. 2003).

To demonstrate that someone is acting as a broker, the SEC is required to show a
regularity of participation in securities transactions “at key points in the chain of

distribution.” Mass. Fin. Servs, Inc. v. Sec. Investor Prot. Corp., 411 F. Supp. 411, 415 (D.

Mass. 1976) affd, 545 F.2d 754 (1st Cir. 1976). Among the activities that indicate that a
person may be acting as a “broker” are: (1) solicitation of investors to purchase securities;
(2) involvement in negotiations between the issuer and the investor; and (3) receipt of
transaction based compensation. SEC v. Gagnon, No. 10-cv-11891, 2012 WL 994892, at

*11 (E.D. Mich. March 22, 2012); SEC v. Hansen, No. 83 Civ. 3692, 1984 WL 2413, at *10
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(S.D.N.Y. Apr. 6, 1984).

Danzig acted as an unregistered broker in violation of Section 15(a) of the
Exchange Act by regularly engaging in the business of effecting transactions in securities
for the accounts of others in exchange for transaction-based compensation. As Director of
Investor and Institutional Relations and Executive Director of Institutional Relations,
Danzig’s primary responsibility was to solicit investors to purchase StratoComm’s
securities. He contacted investors about buying StratoComm securities, relayed terms of
the transactions and handled related paperwork. Danzig also received transaction-based
Compensation in the form of a discretionary bonus that depended on how much money he
raised for StratoComm by selling its securities to investors. Accordingly, the undisputed
facts in this case establish that Danzig acted as an unregistered broker.

2. Section 17(a) of the Securities Act

Pursuant to Section 17(a) of the Securities Act, it is unlawful in the offer or sale of
any securities to use any means of interstate commerce or the mails to: (1) employ any
device, scheme, or artifice to defraud, or (2) obtain money or property by means of any
untrue statement of a material fact or any omission to state a material fact necessary in
order to make the statements made, in light of the circumstances under which they were
made, not misleading; or (3) engage in any transaction, practice, or course of business
which operates or would operate as a fraud or deceit upon the purchaser. 15 U.S.C. §
77q(a). Scienter is not an element of a violation of Section 17(a)(2) or (3). Aaron v. SEC,
446 U.S. 680, 701-02, 100 S. Ct. 1945, 1958 (1980).

Based on the undisputed evidence, Danzig violated Section 17(a)(1) of the
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Securities Act by employing a fraudulent device (the Executive Overview) as “a selling
tool” to market StratoComm’s stock to investors and to convince investors of the
“legitimacy” of the company. He either gave them a copy of the Executive Overview or
referred them to Crystal Research Associates’ website, where it was posted. Danzig
made such referrals on numerous occasions. It is undisputed that Danzig knew the
statements contained in the Executive Overview were false because he knew that the
company did not have a TTS. PSOF 1] 113, 114. He violated Section 17(a)(2) by
obtaining money or property by means of the untrue statements in the Executive
Overview. His discretionary bonus was tied to the stock he sold, and he used the
Executive Overview, which he knew contained untrue statements, as a “tool” to achieve
those sales. Furthermore, he used the Executive Overview to solicit sales that generated
funds for his employer, StratoComm. See Stoker, 865 F. Supp. 2d at 463 (concluding that
Section 17(a)(2) is violated where the defendant obtained money or property for his
employer while acting as its agent, or, alternatively, where the defendant personally
obtained money indirectly from the fraud). Danzig violated Section 17(a)(3) by engaging in
securities transactions and courses of business that operated as a fraud on StratoComm
investors.

F. Offering and Selling Securities in Unregistered Transactions

Sections 5(a) and 5(c) of the Securities Act make it unlawful for any person to offer
or sell any security through interstate commerce when no registration statement has been
filed. 15 U.S.C. § 77¢e(a) and (c); SEC v. Kern, 425 F.3d 143 (2d Cir. 2005). The purpose

of the registration requirement “is to protect investors by promoting full disclosure of

(O8]
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information thought necessary to informed investment decisions.” SEC v. Ralston Purina
Co., 346 U.S. 119, 124 (1953).

Section 5 “imposes strict liability on offerors and sellers of unregistered securities”
regardless of any degree of fault, negligence or intent on the seller’s part. SEC v. Calvo,
378 F.3d 1211, 1215 (11th Cir. 2004) (citation omitted); accord Aaron v. SEC, 446 U.S.
680, 714 n. 5, 100 S. Ct. 1945, 64 L. Ed.2d 611 (1980)(a plaintiff need not also show
scienter to prove a Section 5 violation). A defendant violates Section 5 if it is shown that
he was a necessary participant or a substantial factor in the offering or selling of the
unregistered securities. SEC v. Cavanagh, 445 F.3d 105 (2d Cir. 2006); Calvo, 378 F.3d
at 1215; see also SEC v. Chinese Consol. Benev. Ass'n, Inc., 120 F.2d 738, 741 (2d
Cir.1941)( Liability for violations of Section 5 extends to those who have “engaged in steps
necessary to the distribution of [unregistered] security issues.”).

To prove a violation of Section 5, the Commission must establishing three prima
facie elements demonstrating that: (1) the defendant directly or indirectly sold or offered to
sell securities; (2) through the use of interstate transportation or communication and the
mails; and (3) when no registration statement was in effect. Cavanagh, 445 F.3d at 111 n.
13; Cobalt Multifamily Investors I, LLC v. Arden, 857 F. Supp. 2d 349, 357-58 (S.D.N.Y.
2011). A defendant may rebut this prima facie case by showing that the securities
involved were not required to be registered. Ralston Purina Co., 346 U.S. at 126.

It is undisputed that: (1) StratoComm offered and sold more than 62 million shares
of stock to investors between late 2007 and April 2010; (2) StratoComm has never

registered a securities offering with the Commission; (3) as StratoComm’s CEO and sole
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director, Shearer authorized StratoComm’s stock sales and directed the transfer agent to
issue stock certificates; and (4) Danzig marketed StratoComm’s stock throughout the
country by telephone, through e-mail, and in face-to-face meetings. In addition, Danzig
served as the designated contact within StratoComm for investors, relayed the terms of
stock sales, handled paperwork relating to stock sales, and facilitated the issuance of
shares. Thus, StratoComm offered and sold stock in unregistered transactions and
Shearer and Danzig were necessary participants in those offerings. Accordingly, the
Commission has established the prima facie elements of Section 5 liability with respect to
StratoComm, Shearer and Danzig.

Defendants assert that they did not comply with the federal securities registration
requirements because StratoComm was engaged in an exempted “private offering” only,
and as a result, the SEC'’s unregistered claims (under Section 5 of the Securities Act)
against them fail. See StratoComm Memo at 15-17; Shearer Memo at 21-24.

Registration exemptions are construed strictly to promote full disclosure of
information for the protection of the investing public. Cavanagh, 445 F.3d at 115. The test
for whether an offering is an exempt “private offering” under Section 4(2) is whether the
offerees could “fend” for themselves, and whether the offerees had access to the same
information that registration would provide. Ralston Purina Co., 346 U.S. at 125-27. A
number of factors are considered, including, the number of offerees, the relationship of the
offerees to each other and the issuer, the manner of the offering (that is, solicitation),
information disclosure or access, and the sophistication of the offerees. SEC v. Life

Partners, Inc., 912 F. Supp. 4, 10 (D.D.C. 1996). The party claiming the exemption must
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show that it is met not only with respect to each purchaser, but also with respect to each
offeree. Life Partner, 912 F. Supp. at 10.

Given the record in this case, defendants fail to establish entitlement to this
exemption. First, there is no merit to defendants’ argument that the exemption applies
simply because StratoComm'’s securities were offered only to its existing shareholders.
See SEC v. Sunbeam Gold Mines Co., 95 F.2d 699, 702 (9th Cir. 1938) ("We therefore
hold that an offering of securities under the Securities Act of 1933 may be a public offering
though confined to stockholders of an offering company, a fortiori where the offerees
include the stockholders of another company, though seeking to become stockholders of
the offeror.”). Second, defendants have failed to produce evidence of the required exact
number and identity of all offerees. Life Partners, Inc., 912 F. Supp. at 10 (citing Western
Fed. Corp. v. Erickson, 739 F.2d 1439, 1442 (9th Cir. 1984)) (“To claim the private offering
exemption, evidence of the exact number and identity of all offerees must be produced”).
Third, defendants admitted to all of the Commission’s Statement of Material Facts relating
to StratoComm'’s unregistered stock sales, including the SMFs showing that StratoComm
offered and sold stock to investors who were not accredited, that many of StratoComm’s
shareholders were inexperienced with investing, and that StratoComm never prepared
audited financial statements or provided an offering memorandum to investors. See PSOF
9191 5-6, 118-122; StratoComm’s Response to PSOF at 2, 9 (admitting PSOF [y] 5-6, 118-
122); Shearer Response to PSOF at 2, 11 (same). Consequently, the Court finds there
exists no material issue of fact whether defendants have rebutted the Commission’s prima

facie demonstration Sections 5(a) and 5(c) violations.
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IV. CONCLUSION

For the reasons set forth above, the SEC’s motion for partial summary judgment
imposing liability on defendants on each claim in which the defendants are named [dkt. #
25] is GRANTED.

The parties may now present evidence to the Court, by way of separate motion
and/or proceeding, regarding appropriate relief to be awarded.
IT IS SO ORDERED.

Dated:February 19, 2014
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
V. 1:11-CV-1188

STRATOCOMM CORPORATION,
ROGER D. SHEARER, and
CRAIG DANZIG,

Defendants.

THOMAS J. McAVOY,
Senior United States District Judge

DECISION & ORDER

I INTRODUCTION

This is a civil enforcement action brought by the Securities and Exchange
Commission (“the SEC” or “the Commission”) against StratoComm Corporation
(“StratoComm”), Roger D. Shearer (“Shearer”), and Craig Danzig (“Danzig”). The Court
previously granted the SEC’s motion for partial summary judgment as to liability against
each Defendant on all claims. See 02/19/14 Dec. & Ord. (“Order”). The SEC now moves
for judgment imposing various forms of relief as requested in the Complaint. Dkt. # 62.

StratoComm and Shearer have opposed the relief, dkt. # 65, dkt. # 67," and the SEC has

*Danzig, who is proceeding pro se, failed to file any response. The SEC has provided proof of
service of its motion on him. The Court will deem the motion unopposed as to Danzig, but will still examine
(continued...)
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replied. Dkt. # 70. The Court has considered all of the submission and decides the pending
motion without the need for oral argument or a hearing.
i BACKGROUND

The SEC alleged in its Complaint that StratoComm, a development stage company
whose penny stock traded on the Pink Sheets; its founder and Chief Executive Officer,
Shearer; and its Executive Director of Institutional Relations, Danzig, committed securities
fraud and registration violations in the offer and sale of StratoComm stock. As to relief for
each Defendant, the SEC requested permanent injunctions from future violations of the
federal securities laws; disgorgement of ill-gotten gains with prejudgment interest; and civil
penalties. In addition, the Commission sought permanent penny stock bars against Shearer
and Danzig, and a permanent officer and director bar against Shearer.

After discovery, the SEC moved for partial summary judgment as to liability against
each Defendant on all claims, including the fraud claims. The Commission argued that the
undisputed facts showed that from November 2007 through April 2010, StratoComm, acting
at Shearer's direction and with Danzig's assistance, knowingly issued and distributed
several fraudulent public statements (three press releases and a marketing document called
"Executive Informational Overview" or "Executive Overview") designed to portray
StratoComm as a successful company that had developed, manufactured and sold

sophisticated telecommunications equipment called the Transitional Telecommunications

(...continued)
whether the motion is facially meritorious.
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System ("TTS")? to countries in the developing world for tens of millions of dollars, and that
it was developing a Stratospheric Telecommunications System ("STS"), including
solar-powered equipment to be stationed in the stratosphere 65,000 feet above ground.® It
is also undisputed, however, that StratoComm has(never actually built a TTS; had never
tested an operational prototype of a TTS; had never had all of the parts to construct a TTS;
had never possessed an aerostat; had never had the funds to acquire an aerostat; has
never exchanged a TTS for money; had never received a deposit on a TTS; had no paying
customers; and had no revenues. Instead, its existence depended upon its ability to sell its
securities to investors. The Commission further contended that the undisputed record
showed that the Defendants sold approximately 62 million shares of StratoComm's stock to
over 100 investors through illegal, unregistered stock offerings and that Danzig, who led the
charge in selling StratoComm'’s stock, was not even registered as a broker.

The Court granted the SEC's motion, imposing liability on the Defendants on each
claim in which the Defendants are named. See Order. The Court held that StratoComm,
Shearer, and Danzig violated and/or aided and abetted in violating various antifraud
provisions of the federal securities laws, including Section 17(a) of the Securities Act and/or

Section 10(b) of the Exchange Act. See id. at 14-33. In addition, the Court found that all

2According to the SEC, StratoComm described its TTS as consisting primarily of an antenna system
suspended from a blimp (“aerostat”) tethered to the ground. PSOF § 20. Defendants StratoComm and
Shearer denied this statement and contended that “the transitional telecommunications system consists
primarily of three components, including the users segment, the flight segment and the ground segment,
each of which are composed of separate and distinct components. . . . The flight segment consists of the
aerostat, tether, and mooring system.” Shearer SOF §] 20. 1t is undisputed that StratoComm stated that its
TTS could provide 500,000 subscribers with broadband internet, wireless voice, or broadcast services.

stratoComm explained that the STS would be able to provide telecommunications services to three

million customers in a 1,000 kilometer area, and that it was operating on two parallel tracks: (i) current
production and sales of the TTS, and (ii) development of the stratospheric system.

3
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Defendants violated Sections 5(a) and (c) of the Securities Act (for engaging in illegal,
unregistered offerings); and Danzig violated Section 15(a) of the Exchange Act (for acting
as an unregistered broker). See id. at 31-36. Finally, the Court found that Shearer was
liable under Section 10(b) as a "controlling person” of StratoComm under Section 20(a) of
the Exchange Act. Id. at 29. More specifically, the Court found that StratoComm's four
public statements at issue (from November 2007 to May 2009) were materially false and
misleading. The Court further found that each Defendant acted knowingly in violating and/or
aiding and abetting violations of the anti-fraud provisions of the federal securities laws.
Order at 25 ("The incontrovertible record shows that StratoComm and Shearer made
materially false and misleading statements with scienter"); 26-27 ("A reasonable fact finder
could only conclude that in preparing and disseminating the press releases and Executive
Overview which contained the referenced false and misleading statements ... , Shearer
engaged in knowing misconduct"); 30 (finding that Shearer and Danzig aided and abetted
StratoComm's violations of Section 10(b) of the Exchange Act and Rule 10b-5 thereunder
with scienter; "Shearer knew that the press releases and the Executive Overview were
materially misleading”; "[Danzig] knew that the Executive Overview contained materially
misleading statements"), 32-33 ("based upon the undisputed evidence, Danzig violated
Section 17(a)(1) of the Securities Act by employing a fraudulent device (the Executive
Overview) as a 'selling tool' to market StratoComm's stock to investors and to convince

investors of the 'legitimacy' of the company"; "he used the Executive Overview, which he

knew contained untrue statements, as a 'tool' to achieve those sales").
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.  DISCUSSION

The SEC moves for a judgment imposing the relief it seeks in the Complaint. As
indicated, StratoComm and Shearer oppose the motion. The Defendants’ opposition, boiled
to its core, is that all of the relief requested by the SEC is equitable in nature; thus, none is
mandated by law but left to the sound discretion of the Court. Defendants argue that any
exercise of discretion should weigh all of the relevant facts and circumstances and, when
doing so, should yield lenient sanctions. Defendants make two principle arguments. First,
they assert that any violation of the securities law was unintentional; was derived from
Shearer’s fervent belief that he could and would provide an operational telecommunications
product making StratoComm successful and yielding a return for its investors; and their
actions did not result in any investors being “duped.” Second, the result of this litigation
has caused StratoComm and Shearer grave financial distress, thereby making any large
financial payment an impossibility. The Court will address the sought-after relief, and the
parties’ positions, seriatim.

a. Injunctions as to All Defendants

The SEC seeks permanent injunctions against all three defendants preventing them
from violating the securities laws in the future. Injunctive relief is expressly authorized by
Congress to proscribe future violations of the federal securities laws. SEC v. Cavanagh, 155
F.3d 129, 135 (2d Cir. 1998). An injunction should issue if the SEC can show that there is a
substantial likelihood that the defendant will violate the securities laws in the future. See id.
To determine such likelihood, courts consider the totality of the circumstances, including the

fact that the defendant has been found liable for illegal conduct; the degree of scienter
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involved; whether the infraction is an isolated occurrence; whether defendant continues to
maintain that his past conduct was blameless; and whether, because of his professional
occupation, the defendant might be in a position where future violations could be
anticipated. See id; SEC v. Bass, 2011 WL 4344001, at *3 (N.D.N.Y. Sept. 14, 2011).
1. Whether defendant has been found liable for illegal conduct.

Defendants were found liable on each claim in which the they are named, including
fraud/aiding and abetting fraud claims under Section 10(b) of the Exchange Act and Rule
10b-5 thereunder and/or Section 17(a)(1) of the Securities Act. StratoComm and Shearer’s
attempts to re-litigate their previously rejected protestations of innocence are without merit.
Shearer argues that StratoComm did possess a proprietary telecommunications payload in
May 2008, and, therefore, the Court improperly rejected this contention in finding that

StratoComm’s public statements were false. See Order, p. 16;* Shearer Decl. {] 18-19. °

*The Court wrote:

On January 29, 2008, StratoComm issued another press release announcing the “sale” of a TTS unit
in Madagascar for $15 million. This release, entitled “StratoComm Corporation Signs $15 Million
System Sale Agreement,” again described StratoComm as a “provider” of “telecommunications
infrastructure technologies.” The press release referred to the Madagascar “sale” as “StratoComm’s
most recent system sale.” While Shearer contends that it was a logistical impracticality and financial
impossibility to maintain a TTS unit “in stock” before a purchaser was acquired and paid a significant
down payment for it, that does not change the misleading nature of the January 29, 2008 press
release that indicated that a $15 million sale had occurred in Madagascar. Further, his current
assertion that StratoComm “at all times possessed its proprietary telecommunications payload” or “it
manufactured the proprietary telecommunications payload” is contradicted by his own prior sworn
testimony to the SEC in May 2008. In this regard, Shearer testified that “[t]he payload is completely
designed, yeah. We have not manufactured the first one yet.” 5/22/2008 Shearer Investigative Test.
at 90:5-6 (emphasis added). It is well settled that a party may not create a question of fact sufficient
to defeat summary judgment by submitting an affidavit that contradicts prior sworn testimony. See
Raskin v. Wyatt Co., 125 F.3d 55, 63 (2d Cir. 1997).

Order, p. 16.

5 Shearer asserts that when he testified “The payload is complete designed, yeah. We have not
manufactured the first one yel,” the statement was in reference to “a particular proposed system sale-and
(continued...)
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However, and assuming, arguendo, that StratoComm possessed a proprietary
telecommunications payload in May 2008, that does not negate the falsity of the many
statements contained in StratoComm’s November 20, 2007 Press Release;® its January 29,

2008 Press Release;’ its September 2, 2008 "Executive Informational Overview;” and its

5 .
{...continued)

while the particular payload for that particular sale had not yet been produced,StratoComm did then physically

possess its proprietary payload . . . at its facility in Eatontown, New Jersey.” Shearer Decl. [ { 18-19.

50On November 20, 2007, StratoComm issued a press release entitled “StratoComm Announces $45
Million System Sale.” This states that Evergreen ISP Platform, PLC “has contracted with StratoComm for the
purchase of $45,000,000 of StratoComm Transitional System telecommunications equipment and services.”
The press release described StratoComm as a “provider” of “telecommunications infrastructure technologies”
and stated that a “$45 million contract” was "awarded” to StratoComm by an entity in Cameroon for three TTS
units and related services. However, it is undisputed that on November, 20, 2007, StratoComm had not
provided telecommunications infrastructure technologies to any person or entity, and Shearer knew
StratoComm did not have the funding in place to build a TTS. Thus, defendants conceded that when Shearer
drafted the November 20, 2007 press release, he knew that StratoComm had not provided
telecommunications infrastructure technologies to any person or entity. Moreover, StratoComm never
received a monetary deposit or payment from Evergreen ISP Platform based upon the sale announced in the
November 20, 2007 press release, and StratoComm never received any revenue based upon the sale
referenced in the November 20, 2007 press release.

"The January 29, 2008 press release announced the “sale,” valued at $15 million, of "StratoComm's
most recent system” and related services to StratoComm's joint venture pariner in Madagascar, StratoComm
Madagascar SA . The press release described StratoComm as a "provider” of telecommunications
infrastructure technologies. Even assuming that StratoComm “at all times possessed its proprietary
telecommunications payload” or that “it manufactured [a] proprietary telecommunications payload,” there is no
dispute that as of January 29, 2008, StratoComm had not provided telecommunications infrastructure
technologies to any person or entity; StratoComm never received a monetary deposit or payment from
StratoComm Madagascar SA based upon the sale announced in the January 29, 2008 press release; and
StratoComm never received any revenue based upon the agreement referenced in the January 29, 2008
press release.

8The Executive Informational Overview stated that “StratoComm’s aerostat is nearly 37 meters in
length and 12 meters at its widest portion. It meets all U.S. Federal Aviation Administration (FAA)
requirements, including the presence of an emergency flight termination system and proper lighting, and can
carry a payload of up to 225 kilograms.” The Executive Informational Overview further stated:

The TTS is a tethered aerostat 37 meters in length positioned 1,500 meters above the region
for which it provides telecommunications. Due to its proprietary payload designed in-house
by StratoComm’s Development Team, the TTS can support broadband Internet, wireless
voice, or broadcast services (up to 100 video channels) for roughly 500,000 customers in an
80-kilometer diameter area.

The Executive Informational Overview described the TTS as “presently available,” and stated that
much of the company’s resources were devoted to support of its “installed TTSs.” Moreover, the Executive
{continued...)
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May 5, 2009 Press Release.’ Because these false statements were likely to influence
investor decisions, that were violative of the securities law even if some investors were not
duped by them. This is because the SEC is not required to prove that a victim relied upon
the defendants’ omission or misrepresentation in making an investment decision in an
enforcement action. See SEC v. Apuzzo, 689 F.3d 204, 213 (2d Cir. 2012). Thus, even
assuming that there exists no evidence that any of the investors were actually duped into
investing, that fact is of no moment on the issue of liability.’® It should also be noted that
Danzig was found to have acted as an unregistered broker in violation of Section 15(a) of
the Exchange Act; and all Defendants were found to have violated Sections 5(a) and 5(c) of
the Securities Act by offering and selling securities in unregistered transactions.

In addition, the SEC has demonstrated that Shearer and Danzig are recidivist

§(...continued)
Informational stated that, “[a]t present, the Company has sold three TTS aerostats to Cameroon [and] one to
Madagascar...” The Executive Informational Overview also stated that StratoComm was
“presently selling” the TTS, that TTS units “have been sold...for $60 million to date,” and that its goal was to
obtain “up to an additional $75 million in sales” by the end of 2008, which was less than four months after the
Executive Informational Overview was issued.

It is undisputed that when Shearer approved the Executive Informational Overview for public
distribution, he knew that (1) StratoComm had never owned an aerostat; (2) StratoComm never had the
funding to purchase an aerostat or build an operational TTS; (3) StratoComm has never delivered an
operational TTS to any entity; (4) StratoComm had not installed a TTS; and (5) StratoComm had not received
payment in connection with the sales agreements referenced in the November 20, 2007 and January 29,
2008 press releases. Danzig reviewed the Executive Informational Overview before it was finalized.

*The May 5, 2009 press release was entitled “StratoComm Corporation Schedules Initial System
Turn On.” This stated that “a team of engineers” was departing for Cameroon, “the location for installation of
StratoComm’s first commercial wireless telecommunications system.” It described testing of the system at
the company'’s facilities in New Jersey and the scheduled departure of the “installation and training team.” It
also emphasized that testing would ensure “efficient installation and reliable operation with system turn on.”
While it was conceded by the SEC that the reference in the press release to “StratoComm’s first commercial
wireless telecommunications system” was not to a TTS, the press release did not disclose that the system
installed in Camercon was not a TTS. Further, the press release did not disclose that the system installed in
Cameroon was anchored {o a fower.

“Thus, even though Defendants have presented affidavits from 29 investors who claim they were not
duped into investing, this does not negate liability.
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violators of the securities laws. In this regard, it is undisputed that in 2001, Shearer was
ordered by the SEC to cease and desist from future violations of Section 5(a) and 5(c) of
the Securities Act for selling unregistered securities. See SEC Order Instituting
Proceedings, Making Findings, and Imposing a Cease-and-Desist Order, Oct. 3, 2001 (SEC
Ex. 1). The SEC has also demonstrated that Danzig was sanctioned by the State of
Delaware in connection with unauthorized transactions in a customer account and was
barred from obtaining a license to sell securities in New Jersey. See FINRA BrokerCheck
Report for Craig Danzig at 6-8 (discussing the Delaware and New Jersey regulatory
proceedings against Danzig) (SEC Exhibit 3). All considered, this factor weighs in favor of
injunctive relief.
2. The degree of scienter involved.

Scienter is “a mental state embracing intent to deceive, manipulate, or defraud.”
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 & n. 12 (1976). The Court found that each
Defendant knowingly violated, and/or aided and abetted violations of, the anti-fraud
provisions of the federal securities laws. Order at 26-27 (“A reasonable fact finder could
only conclude that in preparing and disseminating the press releases and Executive
[Informational] Overview which contained the referenced false and misleading statements
..., Shearer engaged in knowing misconduct’); 27 (“As StratoComm’s CEO and sole
director who acted within the scope of authority, Shearer’s scienter is imputed to
StratoComm”); 30 (finding that Shearer aided and abetted StratoComm’s violations of
Section 10(b) of the Exchange Act and Rule 10b-5 thereunder with scienter; “Shearer knew

that the press releases and the Executive Overview were materially misleading”). Further,
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and contrary to Shearer’s suggestion, there is no requirement that a defendant must act
“intentionally” to be permanently enjoined. See, e.g., Bass, 2011 WL 4344001, at *4
(defendants’ acting with the requisite level of scienter -- that is, knowingly in that case --
under the Securities and Exchange Acts was sufficient for permanent injunctions). This
factor weighs in favor of injunctive relief.

3. Whether the infraction is an isolated occurrence.

The Court found that StratoComm and Shearer falsely portrayed StratoComm as a
development-stage company that had progressed to the operational stage with a finished
product and sales, when it had not. Order at 22. StratoComm had no products, no paying
customers, and no revenues; its existence depended on its ability to sell securities to
investors. Order at 2, 22. The Court also found that the fictitious portrayal was advanced
through a series of materially false and misleading public statements (three press releases
and Executive Informational Overview) over the course of almost two and half years,
whereby StratoComm received approximately $4 million from selling its penny stock to more
than 100 investors. Order at 3, 15-27. Contrary to Defendant’s arguments, the instant
infractions were not isolated occurrences but rather appeared to be a part of a long-
standing and somewhat elaborate scheme to defraud investors. Moreover, Danzig was
found to have acted as an unregistered broker, and all Defendants were found to have
violated the Securities Act by offering and selling securities in unregistered transactions.
This factor weighs in favor of injunctive relief.

4. Whether the defendant continues to maintain that his past conduct
was blameless.

Defendants argue, inter alia, (a) that StratoComm and Shearer's false and

10
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misleading public statements were immaterial; (b) that Shearer, StratoComm's CEO and
sole member of its Board of Directors, "at all times has operated with the success of the
company in mind;" and (c) that Shearer did not have the appropriate scienter to commit any
wrongdoing. The arguments are contradicted by the Court's decision in this matter.
Further, the securities laws that were violated here are intended to protect the unknowing,
unsophisticated investor. A party’s good faith intentions, no matter how valid, do not allow a
party to run afoul of the law without repercussions. Moreover, Defendants' protestation of
innocence is a factor that weighs in favor of the sought-after injunctive relief. See SEC v.
Lorin, 76 F.3d 458, 461 (2d Cir. 1996) ("[T]he court may properly view a culpable
defendant's continued protestations of innocence as an indication that injunctive relief is
advisable."). This factor weighs in favor of injunctive relief.

5. Whether, because of his professional occupation, the defendant
might be in a position where future violations could be anticipated.

StratoComm and Shearer do not pledge to forego future opportunities to engage in
additional securities fraud violations. Rather, Shearer argues that StratoComm, which has
“no products, no paying customers, and no revenues,” must continue to maintain its website
(http://www.stratocomm.net) to “secur[e] a moneyed purchaser of the telecommunications
systems it has been marketing for many years.” Further, and far from pledging to refrain
from rasing funds from investors, StratoComm and Shearer merely claim that they would
obtain “competent” legal counsel if they seék investments in the future. These arguments
do not militate against the issuance of an injunction against StratoComm and Shearer.

Moreover, as indicated above, the SEC has demonstrated that Shearer and Danzig

are recidivist violators of the securities laws. The Court finds that this factor weighs in favor

11
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of injunctive relief.
6. Totality of the circumstances

Based upon the totality of the circumstances, the Court finds that StratoComm,
Shearer, and Danzig should be permanently enjoined from violating the federal securities
laws on which they were found to be liable. E.g., SECv. Zwick,, 2007 WL 831812, at *19
(S.D.NY. Mar. 16, 2007) (citing SEC v. Manor Nursing Ctrs., Inc., 458 F.2d 1082, 1103 (2d
Cir. 1972)).

b. Disgorgement and Prejudgment Interest as to All Defendants

The SEC seeks disgorgement and prejudgment interest from all three defendants.
Courts have broad equity powers to order the disgorgement of "ill-gotten gains" obtained
through the violation of the securities laws and, if ordered, in calculating the disgorgement
amount. SEC v. First Jersey Secs., Inc, 101F.3d1450, 1474-75 (2d Cir. 1996); SEC v. Bass,
2012 WL 5334743, at *2 (N.D.N.Y. Oct. 26, 2012) ("Bass /I'). Disgorgement is designed to
deprive a wrongdoer of unjust enrichment, and to deter others from violating securities laws
by making vidations unprofitable. First Jersey, 101 F.3d at 1474.

In calculating disgorgement, a "reasonable approximation of profits causally
connected to the violation" is sufficient and "any risk of uncertainty [in calculating
disgorgement] should fall on the wrongdoer whose conduct created that uncertainty." Id. at
1475 (brackets in original); Bass /I, 2012 WL 5334743, at *3 (same). Once the SEC has
shown a reasonable approximation, the burden shifts to the defendant to demonstrate that
the SEC’s proffered disgorgement amount was not a reasonable approximation. SEC v.

First City Fin. Corp., Ltd, 890 F.2d 1215, 1232 (D.C. Cir. 1989).

12
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Courts have the discretion to find joint and several liability of disgorgement when two
or more defendants have collaborated to violate the securities laws, particularly when a
defendant is found liable as a "controlling person” of another defendant entity under Section
20(a) of the Exchange Act. See First Jersey, 101 F.3d at 1475 (upholding disgorgement on
a joint and several basis of a firm and owner/chief executive officer where a firm received
gains through its unlawful conduct and where its owner and chief executive officer has
collaborated in that conduct and has profited from the violations).

Disgorgement typically includes prejudgment interest, such that wrongdoers do not
profit from their illegal conduct. See First Jersey, 101 F.3d at 1476; Bass /1, 2012 WL
5334743, at *3 ("Requiring payment of interest prevents a defendant from obtaining the
benefit of what amounts to an interest free loan procured as a result of illegal activity.")
(quoting SEC v. Moran, 944 F. Supp. 286, 295 (S.D.N.Y. 1996)). Prejudgment interest is
computed according to the underpayment rate used by the Internal Revenue Service
pursuant to 26 U.S.C. § 6621(a)(2). See First Jersey, 101 F.3d at 1476.

In support of disgorgement and prejudgment interest, the SEC has offered the
declaration of Brad Mroski, an Assistant Chief Account in the Division of Enforcement of the
United States Securities and Exchange Commission, and a Certified Public Accountant
licensed in the states of Colorado and Texas. He has been employed by the SEC for more
than three years, and prior to that engaged in forensic accounting and auditing for an
international accounting and consulting firm for almost 10 years. Based upon his review of
the evidence in this matter (as more fully set forth in his declaration), Mroski concludes that

the total amount of investor deposits into StratoComm’s bank accounts for the period of
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November 21, 2007 through April 30, 2010 was approximately $4,086,245.00. It is this
amount that the SEC contends should be disgorged jointly and severally by StratoComm
and Shearer. Mroski concludes that prejudgment interest on the $4,086,245.00 amount,
calculated using the IRS’s underpayment rate, is approximately $882,464.68. See
Declaration of Brad Mroski, §[1 3, 5-6, 9-11 (discussing his review and methodology for
calculating disgorgement and prejudgment interest).

Mroski also concludes that, based on his review of StratoComm’s annual ledgers for
2008, 2009 and 2010 from which he was able to isolate entries representing withdrawals for
Shearer’s benefit, and deducting the repayment amount from the calculation of total
withdrawals, that Shearer was paid $404,746.67 from StratoComm for the period January 2,
2008 through April 24, 2010. See Declaration of Brad Mroski, § 7. However, the SEC
argues that StratoComm and Shearer should be held to pay the total amount of
disgorgement and prejudgment interest on a joint and several basis (not that Shearer
should be responsible for disgorgement in the amount of the payments he received from
StratoComm'") because StratoComm and Shearer (as StratoComm's "controlling person”)
were essentially acting as alter egos of each other, see Order at 22-23, 25-27, 29, and were
sharing in the profits together. See Mroski Decl. § 7 (discussing withdrawals from
StratoComm's account for the benefit of Shearer).

In their oppositions, StratoComm and Shearer do not challenge Mroski’s
methodology for calculating disgorgement and prejudgment interest, or the application of

the joint and several liability principles under the facts of this case. Instead, they argue that

"As discussed more fully below, the SEC contends that Shearer’s civil penalty should be equal to the
$404,746.67 that he was paid by StratoComm.

14
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the requested amounts are “excessive” because: (1) a subset of investors submitted
affidavits attesting that they were not “duped” by StratoComm and Shearer (and therefore
approximately $1.16 million, representing their investments, should not be included in the
disgorgement calculation); (2) Shearer did not “loot” the company “for his own financial
gain™?; and (3) StratoComm and Shearer are experiencing extreme financial hardships.
None of these arguments are meritorious.

First, the purpose of disgorgement is not to compensate for losses but to deprive the
wrongdoer of ill-gotten gain. SEC v. Whittemore, 659 F.3d 1, 11 n. 2 (D.C. Cir. 2011).
Moreover, requiring payment of prejudgment interest prevents a defen'dant from obtaining
the benefit of what amounts to an interest-free loan procured as a result of illegal activity.
SEC v. Moran, 944 F. Supp. 286, 295 (S.D.N.Y. 1996). As the SEC correctly asserts, the
requested remedies of disgorgement and prejudgment interest have nothing to do with
whether a subset of investors were or were not “duped” by the materially false and
misleading public statements by StratoComm and Shearer. As indicated above, to
establish liability the SEC is not required to prove that a victim relied upon the defendants’
omission or misrepresentation in making an investment decision. See Apuzzo, 689 F.3d at
213.

Second, whether Shearer, in fact, “looted” StratoComm “for his own financial gain” is

of no consequence in determining the amount of disgorgement and prejudgment interest to

2Shearer contends that the monies he received from StratoComm were an agreed pay down of
funds owed to Shearer by PriorityAcesss, a StratoComm shareholder and financial supporter. Declaration of
Roger D. Shearer [Shearer Declaration], §] 6. Otherwise, Shearer asserts that funds he received from
StratoComm were immediately converted into checks payable to satisfy obligations of payroll and vendor
invoices of StratoComm. /d. {/ 6.
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award. Rather, this determination is based upon Mroski’s undisputed calculations made
after examining StratoComm’s general ledgers and the relevant bank records which showed
that, during the period of November 21, 2007 through April 30, 2010, StratoComm obtained
approximately $4,086,245.00 from investors; that Shearer (as StratoComm’s CEO and sole
director of its Board of Directors) paid himself approximately $404,746.67 from
StratoComm’s bank account which had received investors’ money; and that prejudgment
interest on the $4,086,245.00 amount is approximately $882,464.68 for StratoComm and
Shearer. See Mroski's Declaration {[f] 3, 5-11. The SEC does not seek disgorgement on the
money paid to Shearer.

Third, StratoComm’s and Shearer’s plea of poverty is of no moment in the
disgorgement calculation. A claim of financial hardship is not among the factors considered
when evaluating whether disgorgement is appropriate. SEC v. Universal Exp., Inc., 646 F.
Supp. 2d 552, 565 (S.D.N.Y. 2009) (explaining that “[ijn deciding a motion for disgorgement,
a court is not bound to consider a defendant’s claims of financial hardship” and denying any
reduction of disgorgement and prejudgment interest based upon such claims); SEC v.
Thomas James Assoc., Inc., 738 F. Supp. 88, 95 (W.D.N.Y. 1990) (“Nor may a securities
law violator avoid or diminish his responsibility to return his ill-gotten gains by establishing
that he is no longer in possession of such funds due to subsequent, unsuccessful
investments or other forms of discretionary spending.”). Moreover, “to withhold the remedy
of disgorgement or penalty simply because a swindler claims that [he] has already spent all
the loot and cannot pay would not serve the purposes of the securities laws.” Universal

Express, 646 F. Supp. 2d at 565. Indeed, even if StratoComm and Shearer no longer have
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the benefit of more the than $4 million of investors’ money, the Court should not “ignore the
possibility that a defendant’s fortunes will improve, and that one day the SEC will be able to
collect on even a severe judgment.” SEC v. Kane, 2003 WL 1741293, at *4 (S.D.N.Y. Apr.
1, 2003). Accordingly, the Court will award the SEC the amount of disgorgement and
prejudgment interest it has requested for StratoComm and Shearer, to be paid jointly and
severally.

As to Danzig, the SEC argues that he knowingly committed securities fraud and other
violations, including leading the illegal sale of approximately 63 million unregistered shares
of StratoComm's stock to more than 100 investors, while not even registered as a broker.
See Order at 29-37. The SEC asserts that, therefore, Danzig should be responsible for
disgorgement of his ill-gotten gains. Using the same methodology as employed for
Shearer, Mroski concludes that the payments received by Danzig (or made for Danzig’s
benefit) from StratoComm for the period of November 20, 2007 through April 30, 2010 was
$415,247.41. Id. § 8. Using the payments to Danzig as a potential disgorgement amount,
and applying the IRS’s underpayment rate, Mroski concludes that the pre-judgment interest
Danzig owes is $73,810.64. Id. 11. Thus, the SEC argues, the total approximate amount
to be disgorged by Danzig should be $489,058.05. See Mroski Decl. § [ 3, 5, 8-11.

The Court does not find that Danzig should be required to disgorge any money. The
money that Danzig received from StratoComm came from the investor contributions to
StratoComm. Because StratoComm and Shearer are required to pay disgorgement in the
full amount of the investors’ contribution, with interest, disgorgement by Danzig of a portion

of that money would result in a double payment for the same conduct. It will not be
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ordered. Danzig’s involvement in the securities law violations will be addressed through
other devices.

c. Penny Stock Bars as to Shearer and Danzig

The Court may enter an order prohibiting a party from permanently participating in a
penny-stock offering against "any person participating in, or, at the time of the alleged
misconduct who was participating in, an offering of penny-stock." 15 U.S.C. § 78u(d)(6)(A).
In determining whether a penny stock bar is appropriate, the Court considers: "(1) the
egregiousness of the underlying securities law violation; (2) the defendant's repeat offender
status; (3) the defendant's 'role' or position when he engaged in the fraud; (4) the
defendant's degree of scienter; (5) the defendant's economic stake in the violation; and (6)
the likelihood that misconduct will recur." SEC v. Universal Express, Inc., 475 F. Supp. 2d
412, 429-30 (S:D.N.Y. 2007); SEC v. Elliott, No. 09 Civ. 7594, 2011WL3586454, at *14
(S.D.N.Y. Aug. 11, 2011).

Having considered all of these factors, the Court finds that Shearer and Danzig
should be barred from participating in an offering of penny stock unless they first obtaiﬁ
approval from the Court.

d. Officer and Director Bar as to Shearer

This Court also has broad equitable powers to permanently bar Shearer from serving
as an officer and director of a public company. See SEC v. Bankosky, 716 F.3d 45, 47 (2d
Cir. 2013). The standard for imposing such a bar essentially mirrors that for imposing a
penny stock bar. See Universal Express, 475 F. Supp. 2d at 429.

Having considered all of the relevant factors, the Court determines that Shearer
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should be prohibited from acting as an officer or director of any issuer that has a class of
securities registered pursuant to 12 of the Exchange Act or that is required to file reports
pursuant to Section 15 (d) of the Exchange Act unless Shearer first obtains approval from
the Court for such conduct.

e. Civil Penalties as to All Defendants

The SEC also requests maximum "third tier" civil penalties against each of the
Defendants.

Both the [Securities Act of 1933 and the Securities Exchange Act of 1934] authorize

three tiers of monetary penalties for statutory violations. See 15 U.S.C. § 77t(d); 15

U.S.C. § 78u(d)(3). Under each statute, a first-tier penalty may be imposed for any

violation; a second-tier penalty may be imposed if the violation “involved fraud,

deceit, manipulation, or deliberate or reckless disregard of a regulatory requirement”;

a third-tier penalty may be imposed when, in addition to meeting the requirements of

the second tier, the “violation directly or indirectly resulted in substantial losses or

created a significant risk of substantial losses to other persons,” 15 U.S.C. §§
77Hd)2)(A)-(C); 15 U.S.C. §§ 78u(d)(3)(B)(i)-(iii)
SEC v. Razmilovic, 738 F.3d 14, 38 (2d Cir. 2013).

Each tier provides that, for each violation, the amount of the penalty “shall not
exceed the greater of ” a specified monetary amount or the defendant's “gross amount of
pecuniary gain . . .” Id. (citing 15 U.S.C. §§ 77t(d), 78u(d)(3)). The maximum statutory
amounts for a natural person and for any other person, respectively, are: (1) $5,000 and
$50,000 at the first tier, (2) $50,000 and $250,000 at the second tier, and (3) $100,000 and
$500,000 at the third tier. SEC v. GTF Enterprises, Inc., 2015 WL 728159, at *2 (S.D.N.Y.

Feb. 19, 2015) (citing 15 U.S.C. §§ 77t(d), 78u(d)(3)).”

PThe statutory maximums are adjusted for inflation. 17 C .F.R. Ch. Ii, Pt. 201, Subpt. E. The SEC
notes that the maximum third tier penalty is the greater of (1) $130,000 or $150,000 per violation for a natural
person or $650,000 or $725,000 per violation for any other person (e.g., corporate entity), 17 C.F.R. Part 201,
Subpart E (§§ 201.1001-1004) (adjusting for inflation); or (2) the "gross amount of pecuniary gain” to the

(continued...)
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“Beyond setting maximum penalties, the statutes leave ‘the actual amount of the
penalty . . . up to the discretion of the district court.” Razmilovic, 738 F.3d at 38 (quoting
SEC v. Kern, 425 F.3d 143, 153 (2d. Cir. 2005)). To inform that discretion, courts in this
Circuit weigh the following so-called Haligiannis factors: “(1) the egregiousness of the
defendant's conduct; (2) the degree of the defendant's scienter; (3) whether the defendant's
conduct created substantial losses or the risk of substantial losses to other persons; (4)
whether the defendant's conduct was isolated or recurrent; and (5) whether the penalty
should be reduced due to the defendant's demonstrated current and future financial
condition.” SEC v. Rajaratnam, 822 F. Supp.2d 432, 433 (S.D.N.Y. 2011)(quoting SEC v.
Haligiannis, 470 F. Supp.2d 373, 386 (S.D.N.Y.2007)); see also SEC v. Gupta, 569 F. App'x
45, 48 (2d Cir. 2014) (citing Haligiannis), GTF Enterprises, Inc., 2015 WL 728159, at *2.

With regard to civil penalties, the SEC argues:

As discussed in the Court's Order, each Defendant's misconduct was egregious and
repeated, spanning over two and half years. They also violated and/or aided and
abetted in the violations of the anti-fraud provisions (Section 10(b) and/or Section
17(a)(1)) with a high degree of scienter (that is, they engaged in knowing
misconduct). None of them have admitted the wrongful nature of their conduct,
which affected more than 100 investors for losses of more than $4 million. Finally, as
shown in the SEC’s disgorgement and prejudgment calculations above, each
Defendant gained substantial personal benefit from the infusion of the illegally
obtained proceeds; StratoComm obtained illegal pecuniary gain of approximately
$4,889,809.77; Shearer approximately $483,646.58; and Danzig approximately
$489,058.05. See Mroski Decl. 9 5-8, 10-11.

Accordingly, the Commission respectfully requests that each Defendant be required
to pay a maximum third tier civil penalty. See, e.g., SEC v. Provident Royalties, LLC,
Civil Action No. 3:09-CV-01238-L, 2013 WL 5314354, at *9 (N.D. Tex. Sept. 23,
2013) (holding defendants’ liable and ordering a third tier civil penalty in an amount
equal to the "gross amount of pecuniary gain" resulting from their violations of the

'3(...continued)
defendant as a result of the securities law violation. 15 U.S.C. § 77t{d); 15 U.S.C. § 78u(d)(3).
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law); SEC v. Wilde, No. SACV 11-0315 DOC (AJW), 2012 WL 6621747, at *16 (C.D.
Cal. Dec. 17, 2012) (same).

SEC Mem. L. p. 9. The SEC seeks a civil penalties against StratoComm in the amount of
$4,889,809.77; against Shearer in the amount of $483,646.58; and against Danzig in the
amount of $489,058.05. These amounts are based upon the gross amount of alleged
pecuniary gain of each defendant.

In opposition, StratoComm and Shearer argue that no penalty, or at least a non-third
tier penalty, should be imposed against them. In support, they argue that

third tier penalties are available only for securities violations involving fraud and a

high level of scienter. Because, however, the SEC cannot demonstrate which, if any,

of the sales of stock were causally related to any alleged fraud, a penalty in an
amount equal to the entire investment proceeds during the relevant time period is
again excessive. Instead, this amount should be reduced, at a minimum, by the
investments not causally related to the alleged fraud as well as by the amount sought
by the SEC for prejudgment interest. Third tier penalties also are inappropriate for
the Section 5 violation because Mr. Shearer did not act recklessly when the
unregistered stock was sold.

StratoComm Mem. L. pp. 1-2.

This argument is unavailing. It is true that the Securities Act and the Securities
Exchange Act provide a maximum amount of penalty “for each violation.” 15 U.S.C. §§
77t(d)(2); 78u(d)(3)(B). While these statutes do not define a “violation,” courts have
determined the number of violations involved using different methods. GTF Enterprises,
Inc., 2015 WL 728159, at *4. Some courts “look to the number of investors defrauded or
the number of fraudulent transactions to determine the number of violations.” /d. (citations
omitted). Others “consider the number of statutes that each Defendant violated, or whether

the violations were all part of a single scheme.” /d. (citations omitted). Here, the Court

employs the second method. Although some investors may have invested in StratoComm
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knowing that its public statements were false, the securities violations that the Court found
were not that each individual investor was duped, but that the defendants engaged in a
single scheme to dupe investors in general through the use of fraudulent statements and
publications in connection with the public offering of StratoComm stock. The Court need
only find one violation of the Securities law per defendant, which it has, as set forth in the
Order.

Defendants also argue that third tier penalties are inappropriate because there is no
proof as to which, if any, of the “transactions during the relevant time period were causally
connected to the alleged misleading press relief and Executive Overview.”StratoComm
Mem. L. p. 6. For the reasons just discussed, the Court need not tie any specific
“transaction” to a securities law violation in order to impose civil penalties in this case.

In addition, Defendants argue that “[a]ithough this Court determined that Mr. Shearer
acted knowingly in connection with the press releases and Executive Overview, . . . the
money invested into StratoComm was used for research and development and to facilitate
contracts for the sale of the TTS, and to pay employees.” The good-faith use of the ill-
gotten gains does not negate the securities law violations. It does, however, impact the
egregiousness of the defendants’ conduct under the first of the Haligiannis factors.

Defendants correctly argue that a finding of recklessness is necessary to justify
second or third tier penalties for violations of Section 5. See SEC v. Mattera, 2013 WL
6485949 at *16 (S.D.N.Y. Dec. 9, 2013). However, besides a Section 5 violation by
Shearer, the Court found that StratoComm, Shearer, and Danzig violated and/or aided and
abetted in violating various antifraud provisions of the federal securities laws, including

Section 17(a) of the Securities Act and/or Section 10(b) of the Exchange Act. See Order at
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14-33. Thus, a finding of recklessness is not required to impose civil penalties under these
other sections of the securities law.

Finally, Defendants assert their impaired financial worth as a mitigating factor in the
imposition of civil penalties. The SEC correctly notes that the Southern District has held
that, “in light of the goal of deterrence, a defendant’s claims of poverty cannot defeat the
imposition of a civil penalty by a court.” Kane, 2003 WL 1741293, at *4. However, the
Southern District also held: “While the court may take the defendant's current financial
difficulties into account, these circumstances alone cannot negate the need for a severe
civil penalty.” Id.

In the instant case, taking into account the substantial financial disgorgement and
prejudgment interest that will be imposed against StratoComm and Shearer; the
uncontradicted evidence that some investors invested in StratoComm knowing that it did not
have the contracts it professed it had or the capability to put into work the technology the
company was based upon; the penny stock and officer and director bars imposed; and the
professed and reasonably anticipated financial difficulties that will result to defendants from
this litigation, the Court imposes Tier 3 civil penalties against StratoComm in the amount of
$100,000.00; against Shearer in the amount of $50,000.00; and against Danzig in the
amount of $25,000.00.

IV. CONCLUSION

For the reasons set forth above, the SEC’s Motion for Remedies [dkt. # 39] is

GRANTED in part and DENIED in part. Therefore,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendants
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StratoComm Corporation, Roger D. Shearer, and Craig Danzig, and Defendants’ agents,
servants, employees, attorneys, and all persons in active concert or participation with them
who receive actual notice of this Decision and Order by personal service or otherwise are
permanently restrained and enjoined from violating, directly or indirectly, Section 10(b) of
the Securities Exchange Act of 1934 (the “Exchange Act”) [15 U.S.C. § 78j(b)] and Rule
10b-5 promulgated thereunder [17 C.F.R. § 240.10b-5], by using any means or
instrumentality of interstate commerce, or of the mails, or of any facility of any national
securities exchange, in connection with the purchase or sale of any security:

(a) to employ any device, scheme, or artifice to defraud;

(b) to make any untrue statement of a material fact or to omit to state a material fact

necessary in order to make the statements made, in the light of the circumstances

under which they were made, not misleading; or

(c) to engage in any act, practice, or course of business which operates or would

operate as a fraud or deceit upon any person.

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Defendants StratoComm, Roger D. Shearer, and Craig Danzig, and Defendants’ agents,
servants, employees, attorneys, and all persons in active concert or participation with them
who receive actual notice of this Decision and Order by personal service or otherwise are
permanently restrained and enjoined from violating Section 17(a) of the Securities Act of
1933 (the “Securities Act”) [15 U.S.C. § 77q(a)] in the offer or sale of any security by the use
of any means or instruments of transportation or communication in interstate commerce or
by use of the mails, directly or indirectly:

(a) to employ any device, scheme, or artifice to defraud;
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(b) to obtain money or property by means of any untrue statement of a material fact
or any omission of a material fact necessary in order to make the statements made,
in light of the circumstances under which they were made, not misleading; or

(c) to engage in any transaction, practice, or course of business which operates or

would operate as a fraud or deceit upon the purchaser.

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Defendants StratoComm Corporation, Roger D. Shearer, and Craig Danzig and
Defendants’ agents, servants, employees, attorneys, and all persons in active concert or
participation with them who receive actual notice of this Decision and Order by personal
service or otherwise are permanently restrained and enjoined from violating Section 5 of the
Securities Act [15 U.S.C. § 77¢] by, directly or indirectly, in the absence of any applicable
exemption:

(a) Unless a registration statement is in effect as to a security, making use of any

means or instruments of transportation or communication in interstate commerce or

of the mails to sell such security through the use or medium of any prospectus or
otherwise;

(b) Unless a registration statement is in effect as to a security, carrying or causing to

be carried through the mails or in interstate commerce, by any means or instruments

of transportation, any such security for the purpose of sale or for delivery after sale;
or

(¢) Making use of any means or instruments of transportation or communication in

interstate commerce or of the mails to offer to sell or offer to buy through the use or

medium of any prospectus or otherwise any security, unless a registration statement
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has been filed with the Commission as to such security, or while the registration

statement is the subject of a refusal order or stop order or (prior to the effective date

of the registration statement) any public proceeding or examination under Section 8

of the Securities Act [15 U.S.C. § 77h].

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant
Craig Danzig and Defendant’s agents, servants, employees, attorneys, and all persons in
active concert or participation with them who receive actual notice of this Decision and
Order by personal service or otherwise are permanently restrained and enjoined from
violating, directly or indirectly, Section 15(a)(1) of the Securities Exchange Act of 1934 [15
U.S.C. § 780(a)(1)], by using the mails or any means or instrumentality of interstate
commerce to effect any transactions in, or to induce or attempt to induce the purchase or
sale of, any security (other than an exempted security or commercial paper, bankers’
acceptances, or commercial bills) unless registered in accordance with subsection (b) of
Section 15 of the Exchange Act [15 U.S.C. § 78o(b)].

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that, pursuant to Section
21(d)(2) of the Exchange Act [15 U.S.C. § 78u(d)(2)] and Section 20(e) of the Securities Act
[15 U.S.C. § 77t(e)], Defendant Roger D. Shearer is permanently prohibited from acting as
an officer or director of any issuer that has a class of securities registered pursuant to
Section 12 of the Exchange Act [15 U.S.C. § 78l] or that is required to file reports pursuant
to Section 15(d) of the Exchange Act [15 U.S.C. § 780(d)] unless he first obtains approval
and permission from the Court.

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
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Defendants Roger D. Shearer and Craig Danzig are permanently barred from participating
in an offering of penny stock, including engaging in activities with a broker, dealer, or issuer
for purposes of issuing, trading, or inducing or attempting to induce the purchase or sale of
any penny stock unless they first obtain approval and permission from the Court. A penny
stock is any equity security that has a price of less than five dollars, except as provided in
Rule 3a51-1 under the Exchange Act [17 C.F.R. 240.3a51-1].

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendants
StratoComm Corporation and Roger D. Shearer are jointly and severally liable for
disgorgement of $4,086,245.00, representing profits gained as a result of the conduct
alleged in the Complaint, together with prejudgment interest thereon in the amount of
$882,464.68 (for a total of $4,968,709.68). StratoComm Corporation is further liable fora
civil penalty in the amount of $100,000.00 and Roger D. Shearer is further liable for a civil
penalty in the amount of $50,000.00, pursuant to Section 20(d) of the Securities Act [15
U.S.C. § 77t(d)] and Section 21(d)(3) of the Exchange Act [15 U.S.C. § 78u(d)(3)].
Defendants may transmit payment electronically to the Commission, which will provide
detailed ACH transfer/Fedwire instructions upon request. Payment may also be made
directly from a bank account via Pay.gov through the SEC website at
hitp://www.sec.gov/about/offices/ofm.htm. Defendants may also pay by certified check,
bank cashier’s check, or United States postal money order payable to the Securities and
Exchange Commission, which shall be delivered or mailed to

Enterprise Services Center

Accounts Receivable Branch

6500 South MacArthur Boulevard
Oklahoma City, OK 73169
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and shall be accompanied by a letter identifying the case title, civil action number, and
name of this Court; StratoComm Corporation or Roger D. Shearer as a defendant in this
action; and specifying that payment is made pursuant to this Decision and Order.

Each Defendant shall simultaneously transmit photocopies of evidence of payment
and case identifying information to the Commission’s counsel in this action. By making this
payment, each Defendant relinquishes all legal and equitable right, title, and interest in such
funds and no part of the funds shall be returned to any Defendant. The Commission shall
send the funds paid pursuant to this Decision and Order to the United States T reasury.

The Commission may enforce the Court’s judgment for disgorgement and
prejudgment interest through any collection procedures authorized by law. Each Defendant
shall pay post judgment interest on any delinquent amounts pursuant to 28 U.S.C. § 1961.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant Craig
Danzig is liable for a civil penalty in the amount of $25,000.00, pursuant to Section 20(d) of
the Securities Act [15 U.S.C. § 77t(d)] and Section 21(d)(3) of the Exchange Act [15 U.S.C.
§ 78u(d)(3)]. Defendant may transmit payment electronically to the Commission, which will
provide detailed ACH transfer/Fedwire instructions upon request. Payment may also be
made directly from a bank account via Pay.gov through the SEC website at
http:/lwww.sec.gov/about/offices/ofm.htm. Defendant may also pay by certified check, bank
cashier’s check, or United States postal money order payable to the Securities and
Exchange Commission, which shall be delivered or mailed to

Enterprise Services Center

Accounts Receivable Branch

6500 South MacArthur Boulevard
Oklahoma City, OK 73169
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and shall be accompanied by a letter identifying the case title, civil action number, and
name of this Court; Craig Danzig as a defendant in this action; and specifying that payment
is made pursuant to this Decision and Order.

Defendant shall simultaneously transmit photocopies of evidence of payment and
case identifying information to the Commission’s counsel in this action. By making this
payment, Defendant relinquishes all legal and equitable right, title, and interest in such
funds and no part of the funds shall be returned to Defendant. The Commission shall send
the funds paid pursuant to this Decision and Order to the United States T reasury.

Defendant shall pay post judgment interest on any delinquent amounts pursuant to
28 U.S.C. § 1961.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall
retain jurisdiction of this matter for the purposes of enforcing the terms of this Decision and
Order and the subsequent Judgment.

The motion is DENIED in all other respects.

It is SO ORDERED.

Dated:March 9, 2015
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
v. Case No. 1:11-CV-1188 (TIM/CFH)

STRATOCOMM CORPORATION,
ROGER D. SHEARER, and
CRAIG DANZIG,

Defendants.

R R ™ T " e o .

AMENDED FINAL JUDGMENT AS TO DEFENDANTS
STRATOCOMM CORPORATION, ROGER D. SHEARER, AND CRAIG DANZIG

Pursuant to the Court’s Decision and Order, filed February 19, 2014 (Doc. # 61), granting
Plaintiff Securities and Exchange Commission’s (“SEC”) motion for partial summary judgment
as to liability against Defendants StratoComm Corporation, Roger D. Shearer, and Craig Danzig,
and pursuant to the Court’s Decision and Order, March 9, 2015 (Doc. # 76), granting in part and

denying in part Plaintiff SEC’s Motion for Remedies:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendants
StratoComm Corporation, Roger D. Shearer, and Craig Danzig and Defendants’ agents, servants,
employees, attorneys, and all persons in active concert or participation with them who receive
actual notice of this Final Judgment by personal service or otherwise are permanently restrained
and enjoined from violating, directly or indirectly, Section 10(b) of the Securities Exchange Act
of 1934 (the “Exchange Act™) [15 U.S.C. § 78j(b)] and Rule 10b-5 promulgated thereunder

[17 C.F.R. § 240.10b-5], by using any means or instrumentality of interstate commerce, or of the
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mails, or of any facility of any national securities exchange, in connection with the purchase or
sale of any security:

(a) to employ any device, scheme, or artifice to defraud;

(b) to make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of the circumstances
under which they were made, not misleading; or

(©) to engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person.

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Defendants StratoComm Corporation and Craig Danzig and Defendants’ agents, servants,
employees, attorneys, and all persons in active concert or participation with them who receive
actual notice of this Final Judgment by personal service or otherwise are permanently restrained
and enjoined from violating Section 17(a) of the Securities Act of 1933 (the “Securities Act™)
[15 U.S.C. § 77q(a)] in the offer or sale of any security by the use of any means or instruments of
transportation or communication in interstate commerce or by use of the mails, directly or
indirectly:

(a) to employ any device, scheme, or artifice to defraud;

(b) to obtain money or property by means of any untrue statement of a material fact
or any omission of a material fact necessary in order to make the statements
made, in light of the circumstances under which they were made, not misleading;
or

© to engage in any transaction, practice, or course of business which operates or

would operate as a fraud or deceit upon the purchaser.

2
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IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that

Defendants StratoComm Corporation, Roger D. Shearer, and Craig Danzig and Defendants’

agents, servants, employees, attorneys, and all persons in active concert or participation with

them who receive actual notice of this Final Judgment by personal service or otherwise are

permanently restrained and enjoined from violating Section 5 of the Securities Act [15 U.S.C. §

77e] by, directly or indirectly, in the absence of any applicable exemption:

(@

(®)

©

Unless a registration statement is in effect as to a security, making use of any
means or instruments of transportation or communication in interstate commerce
or of the mails to sell such security through the use or medium of any prospectus
or otherwise;

Unless a registration statement is in effect as to a security, carrying or causing to
be carried through the mails or in interstate commerce, by any means or
instruments of transportation, any such security for the purpose of sale or for
delivéry after sale; or

Making use of any means or instruments of transportation or communication in
interstate commerce or of the mails to offer to sell or offer to buy through the use
or medium of any prospectus or otherwise any security, unless a registration
statement has been filed with the Commission as to such security, or while the
registration statement is the subject of a refusal order or stop order or (prior to the
effective date of the registration statement) any public proceeding or examination

under Section § of the Securities Act [15 U.S.C. § 77h].

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that

L2
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Defendant Craig Danzig and Defendant’s agents, servants, employees, attorneys, and all persons
in active concert or participation with them who receive actual notice of this Judgment by
personal service or otherwise are permanently restrained and enjoined from violating, directly or
indirectly, Section 15(a)(1) of the Securities Exchange Act of 1934 [15 U.S.C. § 780(a)(1)], by
using the mails or any means or instrumentality of interstate commerce to effect any transactions
in, or to induce or attempt to induce the purchase or sale of, any security (other than an exempted
security or commercial paper, bankers’ acceptances, or commercial bills) unless registered in
accordance with subsection (b) of Section 15 of the Exchange Act [15 U.S.C. § 780(b)].

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that, pursuant to
Section 21(d)(2) of the Exchange Act [15 U.S.C. § 78u(d)(2)] and Section 20(e) of the Securities
Act [15 U.S.C. § 77t(e)], Defendant Roger D. Shearer is permanently prohibited from acting as
an officer or director of any issuer that has a class of securities registered pursuant to Section 12
of the Exchange Act [15 U.S.C. § 781] or that is required to file reports pursuant to Section 15(d)
of the Exchange Act {15 U.S.C. § 780(d)].

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that
Defendants Roger D. Shearer and Craig Danzig are permanently barred from participating in an
offering of penny stock, including engaging in activities with a broker, dealer, or issuer for
purposes of issuing, trading, or inducing or attempting to induce the purchase or sale of any
penny stock. A penny stock is any equity security that has a price of less than five dollars,
except as provided in Rule 3a51-1 under the Exchange Act [17 C.F.R.240.3a51-1].

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendants
StratoComm Corporation and Roger D. Shearer are jointly and severally liable for disgorgement
of $4,086,245.00, representing profits gained as a result of the conduct alleged in the Complaint,

4
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together with prejudgment interest thereon in the amount of $882,464.68 (for a total of
$4,968,709.68). StratoComm Corporation is further liable for a civil penalty in the amount of
$100,000.00 and Roger D. Shearer is further liable for a civil penalty in the amount of $50,000,
pursuant to Section 20(d) of the Securities Act [15 U.S.C. § 77t(d)] and Section 21(d)(3) of the
Exchange Act [15 U.S.C. § 78u(d)(3)].

Defendants may transmit payment electronically to the Commission, which will provide
detailed ACH transfer/Fedwire instructions upon request. Payment may also be made directly
from a bank account via Pay.gov through the SEC website at

hitp://www.sec.gov/about/offices/ofin.htm. Defendants may also pay by certified check, bank

cashier’s check, or United States postal money order payable to the Securities and Exchange
Commission, which shall be delivered or mailed to

Enterprise Services Center

Accounts Receivable Branch

6500 South MacArthur Boulevard

Oklahoma City, OK 73169
and shall be accompanied by a letter identifying the case title, civil action number, and name of
this Court; StratoComm Corporation or Roger D. Shearer as a defendant in this action; and
specifying that payment is made pursuant to the Decision and Order, filed March 9, 2015.

Each Defendant shall simultaneously transmit photocopies of evidence of payment and
case identifying information to the Commission’s counsel in this action. By making this
payment, each Defendant relinquishes all legal and equitable right, title, and interest in such
funds and no part of the funds shall be returned to any Defendant. The Commission shall send

the funds paid pursuant to the Decision and Order, filed March 9, 2015 to the United States

Treasury.
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The Commission may enforce the Court’s judgment for disgorgement and prejudgment
interest through any collection procedures authorized by law. Each Defendant shall pay post
judgment interest on any delinquent amounts pursuant to 28 U.S.C. § 1961.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant Craig
Danzig is liable for a civil penalty in the amount of $25,000.00, pursuant to Section 20(d) of the
Securities Act [15 U.S.C. § 77t(d)] and Section 21(d)(3) of the Exchange Act [15 U.S.C.

§ 78u(d)(3)].

Defendant may transmit payment electronically to the Commission, which will provide
detailed ACH transfer/Fedwire instructions upon request. Payment may also be made directly
from a bank account via Pay.gov through the SEC website at

http://www.sec.gov/about/otfices/otm.htm. Defendant may also pay by certified check, bank

cashier’s check, or United States postal money order payable to the Securities and Exchange
Commission, which shall be delivered or mailed to

Enterprise Services Center

Accounts Receivable Branch

6500 South MacArthur Boulevard

Oklahoma City, OK 73169
and shall be accompanied by a letter identifying the case title, civil action number, and name of
this Court; Craig Danzig as a defendant in this action; and specifying that payment is made
pursuant to the Decision and Order, filed March 9, 2015.

Defendant shall simultaneously transmit photocopies of evidence of payment and case
identifying information to the Commission’s counsel in this action. By making this payment,

Defendant relinquishes all legal and equitable right, title, and interest in such funds and no part

of the funds shall be returned to Defendant. The Commission shall send the funds paid pursuant
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to the Decision and Order, filed March 9, 2015 to the United States Treasury.

Defendant shall pay post judgment interest on any delinquent amounts pursuant to 28

U.S.C. § 1961.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall
retain jurisdiction of this matter for the purposes of enforcing the terms of the Decision and

Order, filed March 9, 2015 and the subsequent Judgment.

Dated: March 26, 2015

ZhiAiater

Clerk of Coutt

s/ C. M. Ligas, Deputy Clerk
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Federal Rules of Appellate Procedure
Rule 4. Appeal as of Right

(a) Appeal in a Civil Case.

1. (1) Time for Filing a Notice of Appeal.

(A) Inacivil case, except as provided in Rules 4(2)(1)(B), 4(a)(4), and
4(c), the notice of appeal required by Rule 3 must be filed with the
district clerk within 30 days after entry of the judgment or order
appealed from.

(B) The notice of appeal may be filed by any party within 60 days after
entry of the judgment or order appealed from if one of the parties is:

(i) the United States;

(i1) a United States agency;

(ii1) a United States officer or employee sued in an official capacity; or
(1v) a current or former United States officer or employee sued in an
individual capacity for an act or omission occurring in connection with
duties performed on the United States' behalf — including all instances
in which the United States represents that person when the judgment
or order is entered or files the appeal for that person.

(C) An appeal from an order granting or denying an application for a
writ of error coram nobis is an appeal in a civil case for purposes of
Rule 4(a).

(2) Filing Before Entry of Judgment. A notice of appeal filed after the
court announces a decision or order—but before the entry of the
judgment or order—is treated as filed on the date of and after the entry.

(3) Multiple Appeals. If one party tiraely files a notice of appeal, any
other party may file a notice of appeal within 14 days after the date
when the first notice was filed, or within the time otherwise prescribed
by this Rule 4(a), whichever period ends later.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district court any of the following
motions under the Federal Rules of Civil Procedure, the time to file an
appeal runs for all parties from the entry of the order disposing of the
last such remaining motion:

(1) for judgment under Rule 50(b);

(ii) to amend or make additional factual findings under Rule 52(b),
whether or not granting the motion would aiter the judgment;

(iii) for attorney's fees under Rule 54 if the district court extends the
time to appeal under Rule 58;

(iv) to alter or amend the judgment under Rule 59;
(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later than 28 days
after the judgment is entered.

(B)(i) If a party files a notice of appeal after the court announces or
enters a judgment—but before it disposes of any motion listed in Rule
4(a)(4)(A)—the notice becomes effective to appeal a judgment or
order, in whole or in part, when the order disposing of the last such
remaining motion is entered.

(11) A party intending to challenge an order disposing of any motion
listed in Rule 4(a)(4)(A), or a judgment's alteration or amendment
upon such a motion, must file a notice of appeal, or an amended notice

of appeal—in compliance with Rule 3(c)—within the time prescribed
by this Rule measured from the entry of the order disposing of the last
such remaining motion.

(5) Motion for Extension of Time.

(A) The district court may extend the time to file a notice of appeal
if:

(1) a party so moves no later than 30 days after the time prescribed by
this Rule 4(a) expires; and

(i1) regardless of whether its motion is filed before or during the 30
days after the time prescribed by this Rule 4(a) expires, that party
shows excusable neglect or good cause.

(B) A motion filed before the expiration of the time prescribed in
Rule 4(a)(1) or (3) may be ex parte unless the court requires
otherwise. If the motion is filed after the expiration of the prescribed
time, notice must be given to the other parties in accordance with
local rules.

(C) No extension under this Rule 4(a)(5) may exceed 30 days after
the prescribed time or 14 days after the date when the order granting
the motion is entered, whichever is later.

(6) Reopening the Time to File an Appeal. The district court may
reopen the time to file an appeal for a period of 14 days after the date
when its order to reopen is entered, but only if all the following
conditions are satisfied:

(A) the court finds that the moving party did not receive notice under
Federal Rule of Civil Procedure 77 (d) of the entry of the judgment
or order sought to be appealed within 21 days after entry;

(B) the motion is filed within 180 days after the judgment or order is
entered or within 14 days after the moving party receives notice under
Federal Rule of Civil Procedure 77 (d) of the entry, whichever is
earlier; and

(C) the court finds that no party would be prejudiced.
(7) Entry Defined.
(A) A judgment or order is entered for purposes of this Rule 4(a):

(1) if Federal Rule of Civil Procedure 58 (a) does not require a
separate document, when the judgment or order is entered in the civil
docket under Federal Rule of Civil Procedure 79 (a); or

(11) if Federal Rule of Civil Procedure 58 (a) requires a separate
document, when the judgment or order is entered in the civil docket
under Federal Rule of Civil Procedure 79(a) and when the earlier of
these events occurs:

« the judgment or order is set forth on a separate document, or

* 150 days have run from entry of the judgment or order in the civil
docket under Federal Rule of Civil Procedure 79 (a).

(B) A failure to set forth a judgment or order on a separate document
when required by Federal Rule of Civil Procedure 58 (a) does not
affect the validity of an appeal from that judgment or order.



